ALL Counties

ALL Districts

TEXAS TRANSPORTATION COMMISSION

MINUTE ORDER Page 1 of 1

The Texas Transportation Commission (commission) finds it necessary to propose new §7.1,
§7.10, §7.12, §7.13, §7.20, §7.21, and §7.22, and the repeal of §§15.140-15.155 all relating to rails
and rail facilities, to be codified under Title 43, Texas Administrative Code, Part 1.

The preamble and the proposed repeals and new sections, attached to this minute order as
Exhibits A - G, are incorporated by reference as though set forth at length verbatim in this minute
order.

IT IS THEREFORE ORDERED by the commission that new §7.1, §7.10, §7.12, §7.13,
§7.20, §7.21, and §7.22 and the repeal of §§15.140-15.155 are proposed for adoption and are
authorized for publication in the Texas Register for the purpose of receiving public comments.

The executive director is directed to take the necessary steps to implement the actions as
ordered in this minute order, pursuant to the requirements of the Administrative Procedure Act,
Government Code, Chapter 2001.

Submitted and reviewed by: 2 Recommended by: 2 .

%!tor, Transportation Piannir'lg and Executive Director

gramming Division 140221 ¢tp 2905

Minute Date
Number Passed
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Proposed Preamble
The Texas Department of Transportation {(department} proposes:
new Subchapter A, General Provisions, new §7.1, concerning
Definitions; Subchapter B, Contracts, new §7.10, Definitions,
new §$7.12, Construction and Maintenance Contracts, and new $§7.13
Leasing of Rail Facilities; new Subchapter C, Abandoned Rail,
new §7.20, Definitions, new §7.21, Abandonment of Rail Line by
Rural Rail Transportation District, and new §7.22, Acquisition

of Abandoned Rail Facilities.

EXPLANATION OF PROPOSED NEW SECTIONS

House Bill 3588, 78th Legislature, Regular Session, 2003, and
House Bill 2702, 79th Legislature, Regular Session, 2005,
broadened the department's responsibilities concerning rail
facilities. The enactment of these bills requires the adoption
of new rules concerning rail facilities. Due to the growing
department responsibilities in this area and the growing number
of administrative rules the department will be required to
promulgate, the department is creating a new Chapter in Title 43

of the Texas Administrative Code entitled Rail Facilities.

Existing rules concerning rail in Chapter 15, Transportation
Planning and Programming, are being simultaneously repealed.
This rulemaking moves those rules, without substantive change,

to the new Chapter 7, Rail Facilities.

OGC: 09/02/05 3:17 PM Exhikit A
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New §7.1, Definitions, in new Subchapter A, General Provisions,
defines for purposes of the new Chapter 7, Texas Department of

Transportation and the Texas Transportation Commission.

New §7.10, in Subchapter B, Contracts, defines terms used in the
gubchapter. Thesge definitions are moved from §15.141 and

§15.151.

New §7.12, Construction and Maintenance Contracts, in Subchapter

B, Contracts, is moved from current 815.154.

New §7.13, Leasing of Rail Facilities, in Subchapter B,

Contracts, is moved from current §15.155.

New §7.20, Definitions, in new Subchapter C, Abandoned Rail,
defines terms used in the new subchapter. These definitions are

moved from §15.141 and §15.151.
New §7.21, Abandonment of Rail Line by Rural Rail Transportation
Digstrict, is moved from §15.140, §15.142, §15.143, §15.144, and

§15.145.

New §7.22, Acquisition of Abandoned Rail Facilities, is moved

from §15.152 and §15.153.

OGC: 09/02/05 3:17 PM Exhibit A
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FISCAL NOTE

James Basg, Chief Financial Officer, has determined that for
each of the first five years the new sectione asg proposed are in
effect, there will be no fiseal implications for state or local
governments as a result of enforcing or administering the new
sections. There are no anticipated economic costs for persons

required to comply with the sections as proposed.

Jim Randall, P.E., Director, Transportation Planning and
Programming Division, has certified that there will be no
significant impact on local economies or overall employment as a

result of enforcing or administering the new sections.

PUBLIC BENEFIT

Mr. Randall has also determined that for each year of the first
five years the sections are in effect, the public benefit
anticipated as a result of enforcing or administering the new
sections will be the consolidation of department rules
concerning rail facilities under one chapter of Title 43 of the
Texas Administration Code. There will be no adverse economic

effect on small businesses.

SUBMITTAL OF COMMENTS

Written comments on the proposed new sections may be submitted

OGC: 09/02/05 3:17 PM Exhibit A
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to Jim Randall, P.E., Director, Transportation Planning and
Programming Division, Texas Department of Transportation, 125
East 11th Street, Austin, Texas 78701-2483. The deadline for

receipt of comments is 5:00 p.m. on November 14, 2005.

STATUTORY AUTHORITY

The new gections are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
(commission) with the authority to establish rules for the
conduct of the work of the department, and more specifically,
Texas Civil Statutes, Article 6550c, §5(r), which requires the
commission to adopt rules governing the commission's approval of
the abandonment of a rural rail transportation district's rail
line with respect to which state funds have been loaned or
granted, and Transportation Code, §91.003, which authorizes the
commission to adopt rule necessary to implement Transportation
Code, Chapter 91, concerning Texas Department of Transportation

rail facilities.

CROSS REFERENCE TO STATUTE

Transportation Code, Chapter 91 and Texas Civil Statutes,

Article 6550c, §5(r}.

0GC: 09/02/05 3:17 PM Exhibit A
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SUBCHAPTER A. GENERAL PROVISIONS
§7.1. Definitions. The following words and terms, when used in
this chapter, shall have the following meanings, unless the

context clearly indicates otherwise.

(1) Commisgion -- The Texas Transportation Commission.
(2) Department -- The Texas Department of Transportation.
NOTE: New Section Exhibit B

OGC: 08/23/05 3:44 PM




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Texas Department of Transportation Page 1 of 7
Rail Facilities

SUBCHAPTER B. CONTRACTS
§7.10. Definitions. The following words and terms, when used
in this subchapter, shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Abandoned rail facilities--Rail facilities for which:

(A) a notice of intent to abandon or discontinue
service has been filed with the Surface Transportation Board
under 49 C.F.R. §1152.20;

(B) an application for abandonment or discontinuance of
service has been filed with the Surface Transportation Board
under 49 C.F.R. Part 1152; or

(C) abandonment or discontinuance of service hag been
authorized by the Surface Transportation Board.

(2) Commisgion--The Texas Transportation Commission.

(3) Department--The Texas Department of Transportation.

(4) Director--The director of the department'’s
Transportation Planning and Programming Division.

(5) District--A rural rail transportation district
created under Texas Civil Statutes, Article 6550c.

(6) Executive Director--The executive director of the
department or the executive director’s designee not below the
level of division director.

(7) Federal application--An application for abandonment

NOTE: New Sections Exhibit C

OGC: 08/23/05 3:47 PM
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of a rail line filed with the Surface Transportation Board under
45 C,F.R. Part 1152, Subpart C.

(8) Notice--The notice of intent to file an abandonment
application described in 49 C.F.R. §1152.20.

(9) Public entity--A governmental entity, including a
political subdivision of this state, that is authorized by law
to operate rail facilities.

(10) Rail facility--Real or personal property, or any
interest in that property, that is determined to be necessary or
convenient for the provision of a freight or passenger rail
facility or system, including commuter rail, intercity rail, and
high-speed rail.

(11) Service performed on the rail line--The number of
traing operated on the line and their frequency, and the total
tonnage and carloads on the line.

(12) State funds--Funds provided by this state or an
agency of this state for the purpose of acquiring or operating a

rail line.

§7.12. Construction and Maintenance Contracts.

(a) Transportation Code, §91.051, provides that except for
a contract entered into under §91.052, §91.054 or §91.102, a
contract made by the department for the construction,

NOTE: New Sections Exhibit C

OGC: 08/23/05 3:47 PM
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maintenance, or operation of a rail facility must be let by a
competitive bidding procedure in which the contract is awarded
to the lowest respongible bidder who complies with the
department’s reguirements.

(b} The department shall comply with the policies and
procedures prescribed in Chapter 9, Subchapter B of this title
(relating to Highway Improvement Contracts) in the qualification
of bidders, issuance of proposals and receipt of bids, and award
and execution of a contract for the construction or maintenance
of a rail facility.

(c} The name and address of the individual to whom bids
shall be submitted will be provided when a project is
advertised. That individual will be responsgible for opening and
reading bids in accordance with the policies and procedures in
§9.15 of this title (relating to Acceptance, Rejection, and
Reading of Proposals).

(d) Bidder responsibility requirements shall be provided by
the department with the proposal form issued for a project.

(e) A construction or maintenance contract may provide for
partial payments and retainage in the amounts provided in the
contract.

(f) Architectural, engineering, or gurveying services that
are needed for the construction or maintenance of a rail

NOTE: New Sections Exhibit C

OGC: 08/23/05 3:47 PM
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facility shall be acquired in accordance with the requirements
of Government Code, Chapter 2254, and Chapter 2, Subchapter C of
thig title (relating to Contracting for Architectural,
Engineering, and Surveying Services), except that the
administrative qualification requirements of §9.42 of this title
(relating to Administrative Qualification) shall not apply if
the department does not have a precertification category for the

work to be performed.

§7.13. Leasing of Rail Facilities.

(a) Transportation Code, §91.102, authorizes the department
to lease all or part of a rail facility or system to a rail
operator and to contract with a rail operator for the use or
operation of all or part of a rail facility or system.
Transportation Code, §91.052, authorizes the department to enter
into an agreement with a public entity, including a political
gsubdivision of this state, to permit the entity, independently
or jointly with the department, to acquire, construct, maintain,
or operate a rail facility or system.

{(b) The department may lease a rail facility acquired or
constructed by the department to a public entity. The public
entity shall comply with all applicable laws when contracting
for the operation of the rail facility. The lease agreement

NOTE: New Sections Exhibit C

OGC: 08/23/05 3:47 PM
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shall provide for the department’s monitoring of the rail
operator’s service and performance.

(c) The department will use a competitive process to obtain
private rail operators for rail facilities acquired or
constructed by the department. The department will publish a
notice in the Texas Register and in a newspaper of general
circulation in the area in which the rail facility is located,
requesting proposals to lease and operate a department rail
facility.

(d) In evaluating proposals submitted in response to a
request under subsection (c) of this section, the department
will consider the:

(1) qualifications and capability of the proposer to
operate the rail facility;

(2) proposer’s experience in constructing and maintaining
rail facilities;

(3) financial capability of the proposer to operate and
maintain the rail facility;

(4) relative effectiveness of the proposer’s management
team and staff;

(5) extent to which the proposal minimizes the
department’s financial obligations in acquiring or maintaining
the rail facility;

NOTE: New Sections Exhibit ¢

OGC: 08/23/05 3:47 BM
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(6) proposer’s plan for maintaining and improving
equipment, trackwork, and right of way, including the planned
schedule for carrying out the maintenance and improvements and
planned funding sources; and

(7} proposer’s planned operating rules and procedures for
servicing markets served by the rail facility, including plans
and proposed schedules for improving service and adding
additional markets.

(e) The department will rank all proposals submitted in
response to a request under subsection (c¢) of this section using
the criteria set out in the request for proposals. The criteria
will, at a minimum, include the factors listed in subsection (d)
of this section. The department will negotiate a lease
agreement with the highest ranked proposer.

(f} If an agreement satisfactory to the department cannot
be negotiated with the proposer, the department will formally
end negotiations with that proposer. The department may reject
all proposals or proceed to the next highest ranked proposal and
attempt to negotiate an agreement with that proposer.

(g) The executive director will submit to the commission a

summaxry of the final terms of a lease agreement successfully

"negotiated with a public or private entity under this section.

The commigsion may authorize the executive director to execute

NOTE: New Sections Exhibit C

OGC: 08/23/05 3:47 PM
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the agreement if it finds that the agreement is in the best
interest of the state and furthers state, regional, and local

transportation plans, programs, policies, and goals.

NOTE: New Sectiong Exhibit C

OGC: 08/23/05 3:47 PM
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SUBCHAPTER C. ABANDONED RAIL.
§7.20. Definitions. The following words and terms, when used
in this subchapter, shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Abandoned rail facilities--Rail facilities for which:

(A} a notice of intent to abandon or discontinue
service has been filed with the Surface Transportation Board
under 49 C.F.R. §1152.20;

(B) an application for abandonment or discontinuance of
service has been filed with the Surface Transportation Board
under 49 C.F.R. Part 1152; or

(C) abandonment or discontinuance of service has been
authorized by the Surface Transportation Board.

(2) Commission--The Texas Transportation Commission.

{3) Department--The Texas Department of Transportation.

(4) Director--The director of the department’s
Transportation Planning and Programming Division.

(5) District--A rural rail transportation district
created under Texas Civil Statutes, Article 6550c.

(6) Federal application--An application for abandonment
of a rail line filed with the Surface Transportation Board under
49 C.F.R. Part 1152, Subpart C.

(7) Notice--The notice of intent to file an abandonment

NOTE: New Sections Exhibit D

OGC: 08/23/05 3:48 PM
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application described in 49 C.F.R. §1152.20.

(8} Rail facility--Real or personal property, or any
interest in that property, that is determined to be necessary or
convenient for the provision of a freight or passenger rail
facility or gystem, including commuter rail, intercity rail, and
high-speed rail.

(9} Service performed on the rail line--The number of
trains operated on the line and their frequency, and the total
tonnage and carlocads on the line.

{(10) State funds--Funds provided by this state or an
agency of this state for the purpose of acquiring or operating a

ralil line.

§7.21. Abandonment of Rail Line by Rural Rail Transportation
District.

(a) Purpose. Texas Civil Statutes, Article 6550c, §5(r)
provides that a rural rail transportation district created under
that article may not abandon a rail line of the district with
regpect to which state funds have been loaned or granted unless
the abandonment is approved by the Texas Transportation
Commission as being congistent with the policies of that
article. This section prescribes the policies and procedures by
which a rural rail transportation district may apply for and

NOTE: New Sections Exhibit D

OGC: 08/23/05 3:48 PM
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obtain approval to abandon a rail line of the district.

(b} Application.

(1) To request approval of the abandonment of g segment
of rail line with respect to which state funds have been loaned
or granted, a district shall submit an application to the
director.

(2) An application shall be submitted no later than 45
days after the filing of a notice under 49 C.F.R. §1152.20 and
shall include a copy of:

(A} documentation under which the district obtained
gtate funds for the rail line;

(B) the notice relating to the rail line;

(C) the federal application relating to the rail line;
and

(D) documentation evidencing compliance with the
requirements of 49 C.F.R. §1152.20.

(c) Public Hearing.

(1) If the department finde that the application meets
the requirements of subsection (b) of this section, it will
notify the district of its findings and will conduct one or more
public hearings to receive public comment on the proposed
abandonment .

(2) The department will hold at least one hearing within

NOTE: New Sections Exhibit D

OGC: 08/23/05 3:48 PM
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at least one of the counties of the district.

(3) The department will file a notice of each hearing
with the Secretary of the State for publication in the Texas
Register.

(4) The district shall advertise each hearing in
accordance with an outreach plan developed in consultation with
the department.

(d) Approval. In approving a request to abandon a segment
of rail line, the commission will consider:

(1) service performed on the line in the two years
preceding the date of the notice;

(2) comments or other evidence of support of or
opposition to the proposed abandonment received from interested
parties;

(3) alternate sources of transportation services
available, including alternate sources of rail transportation
gservice;

(4) impact of the proposed abandonment on the operation
of the state transportation system;

(5) impact of the proposed abandonment on communities
served by the rail line; and

(6) viability of the rail line for continued rail
transportation service.

NOTE: New Sections Exhibit D

OGC: 08/23/05 3:48 PM
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(e) Limitation. Abandonment of a rail line is subject to

Surface Transportation Board permission pursuant to federal law.

§7.22. Acquisition of Abandoned Rail Facilities.

{(a) Purpose. Transportation Code, Chapter 91, authorizes
the department to acquire abandoned rail facilities. 1In
establishing criteria for the department's acquisition of
abandoned rail facilities, the commission 1g required to
consider the local and regional economic benefit realized from
the disbursement of funds in comparison to the amount of the
disbursement. This section prescribes policies and procedures
for the department's acquisition of abandoned rail facilities.

(b) Public involvement.

(1) On receipt of a notice of intent to abandon or

discontinue service, the department shall coordinate with the

governing body of any municipality, county, or district in which

all or a gegment of the rail facility is located to determine
whether:
(A) the department should acquire the rail facility to
which the notice relates; or
(B) any other actions should be taken to provide for
continued rail transportation service.
(2) The department shall request that a municipality,

NOTE: New Sections BExhibit D

OGC: 08/23/05 3:48 PM
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county, or district in which all or a segment of the rail
facility is located provide documentation concerning the local
and regional economic impact of an abandonment or discontinuance
of service.

(3) If the department determines that there is a need to
preserve the rail facility for continued rail service, or to
preserve the corridor for another public-use condition under 49
C.F.R. §1152.28, it will notify the municipalities, counties, or
districts in which all or a segment of the rail facility is
located, and will conduct one or more public hearings to receive
public comment on the proposed acquisition.

(4) In making a determination under subsection {(c) of
this section, the department will consider:

(A) information contained in the notice of intent to
abandon or discontinue service and any application for
abandonment or discontinuance of service filed with the Surface
Transportation Board with respect to that rail facility under 49
C.F.R. Part 1152, including the extent of any service performed
on the rail line; and

(B) information provided by a municipality, county, or
district concerning the economic impact of an abandonment or
discontinuance of service.

(5} The department will hold at least one public hearing

NOTE: New Sections Exhibit D

OGC: 08/23/05 3:48 PM
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within at least one of the countiegs in which the rail facility
ig located and will file a notice of each hearing with the
Secretary of the State for publication in the Texas Reglster.

{(c) Criteria. 1In approving the acquisition of an abandoned
rail facility, the commission will consider:

(1) service performed on the rail line in the two years
preceding the date of the notice of intent to abandon or
digcontinue gervice;

(2) comments or other evidence in support of or
opposition to the proposed abandonment or discontinuance of
service received from interested parties;

(3) alternate sources of transportation services
avallable, including alternate sources of rail transportation
gervice;

(4) impact of the proposed abandonment or discontinuance
of service on the operation of the state transportation system;

(5) local and regional economic impact of the abandonment
or discontinuance of service;

(6) viability of the rail line for continued rail
trangportation service; and

(7) the extent to which the monetary value of the
economic benefits attributable to the acquisition exceed the
amount of funds disbursed by the department to acquire the rail

NOTE: New Sections Exhibit D
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1 facility.

NOTE: New Sections Exhibit D
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Proposed Preamble
The Texas Department of Transportation (department) proposes the
repeal of Chapter 15, Subchapter L, §§15.140-15.145 concerning
Abandonment of Rail Line by Rural Rail Transportation District
and Chapter 15, Subchapter M, §§15.150-15.155 concerning Rail

Facilities.

EXPLANATICN OF PROPOSED REPEALS

Houge Bill 3588, 78th Legislature, Regular Sessgion, 2003, and
House Bill 2702, 79th Legislature, Regular Session, 2005,
broadened the department's respongibilities concerning rail
facilities. The enactment of these bills requires the adoption
of new rules concerning rail facilities. Due to the growing
department regponsgibilities in this area and the growing number
of administrative rules the department will be required to
promulgate, the department is creating a new Chapter in Title 43
of the Texas Administrative Code entitled Rail Facilities.
Existing rules in Chapter 15, Transportation Planning and
Programming, concerning rall are being repealed and

simultaneously adopted in the new rail facilities chapter.

FISCAL NOTE
Jameg Basg, Chief PFinancial Officer, has determined that for
each of the first five years the repeals as proposed are in

effect, there will be no fiscal implications for state or local

OGC: 08/23/05 3:54 PM Exhibit E
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governments as a result of enforcing or administering the
repeals. There are no anticipated economic costs for persons

required to comply with the repeals.

James Randall, P.E., Director, Transportation Planning and

Programming Division, has certified that there will be no

significant impact on local economies or overall employment as a

result of enforcing or administering the repeals.

PUBLIC BENEFIT

Mr. Randall has also determined that for each year of the first

five years the repeals are in effect, the public benefit
anticipated as a result of enforcing or administering the
repeals will be the consoclidation of rules concerning rail
facilities. There will be no adverse economic effect on small

businegaes.

SUBMITTAL OF COMMENTS

Written comments on the proposed repeals may be submitted to
James Randall, P.E., Director, Transportation Planning and
Programming Division, Texas Department of Trangportation, 125
East 1lth Street, Austin, Texas 78701-2483. The deadline for

receipt of comments is 5:00 p.m. on November 14, 2005.

OGC: 08/23/05 3:54 PM Exhibit E
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STATUTORY AUTHORITY:

The repeals are proposed under Transportation Code, §201.101,
which provides the Texas Transportation Commission with the
authority to establish rules for the conduct of the work of the

department.

CROSS REFERENCE TO STATUTE: Texas (Civil Statutes, Article

6550c, §5(r).

OGC: 08/23/05 3:54 PM Exhiblit E
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SUBCHAPTER L. ABANDONMENT OF RATL, LINE BY RURAL RAIL
TRANSPORTATION DISTRICT.
§15.140. Purposge. Texas Civil Statutes, Article 6550c, §5(r)

provides that a rural rail trangportation district created under

i

that article may not abandon a rail line of t%ﬁ district with
regpect to which state funds have been loaned éﬁg ranted umless

y
the abandonment is approved by the Tem@ﬁ Tran8portﬁ%g§n fg%
il T
R L gg;é!
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article. This subchapter pre%gilﬁES the @}ic1es %ﬁé procedures
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by which a rural rail trang f

i

obtain approval to abag@@@

H
3

Liih, §§i
§15.141. Deflqy@ idns. %ﬁ; follow1nd words and terms, when used

in this subg % ter, %hgll hg%é¢§he following meanings, unless
L i
i
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the conte £ cleaﬁllendlcatgs otherwise.
] H

é b

i,
(1);%§mm1551aﬁﬁﬁggé Texas Transportation Commission.

ivf
b, R o
iZ% y ﬁ@%ﬁ%we &ﬁgThe Texas Department of Transportation.

31T
J%

ﬁ;;ector--The director of the department’s
miyy

Transportatlo Plannlng and Programming Division.

i
:
¢
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(4) District--A rural rail transportation district
created under Texag Civil Statutes, Article 6550c.

(5) Federal application--An application for abandonment
of a rail line filed with the Surface Transportation Board under

NOTE: Repealed Sections Exhibit F
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49 C.F.R. Part 1152, Subpart C.
(6) Notice--The notice of intent to file an abandonment
application described in 4% C.F.R. §1152.20.

(7) State funds--Funds provided by this state or an

Jﬁéﬂ

agency of this state for the purpose of acquiﬁfhg or operating a
rail line. ffggg h %
i

§15.142. Application.

i
(a) To request approval o? ghe abandogﬁ
E
:
Y {
rail line with respect to yh ¢ sta%% funds%lave been loaned or
T

i 'l.
granted, a district shakygg leﬁﬁ I

ﬁnt o%%%ﬁgegment of

el

appllé tion to the director.

e
(b) An appllcabiéé)?g§ shali
‘ﬁ%g %

include a cgﬁhgff

i

i} !
i 4
{ Qidocumg%gytion uqﬁeé which the district cbtained state

=;i§§E§§§§§§§§§% il ?ég;;;
fuﬁ“ﬁ%g?r f? rail ix%gﬁg
‘§%§§:%§ﬁ%ﬁﬁlc§ﬁielatlng to the rail line;
(B)mgﬁﬁ federal application relating to the rail line;
and 1V%ﬁ

(4) documentation evidencing compliance with the

requirements of 49 C.F.R. §1152.20.

§15.143. Public Hearing.

NOTE: Repealed Sections Exhibit F

OGC: 08/03/05 1:13 PM




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Texas Department of Transportation Page 3 of 4
Transportation Planning and Programming

(a) If the department finds that the application meets the
requirements of §15.142 of this subchapter, it will notify the
digtrict of its findings and will conduct one or more public

hearings to receive public comment on the proposed abandonment.

[

31
;?.s.@

(b} The department will hold at least ong

least one of the counties of the district.

3 . ezé
(¢) The department will file a noktice of eacﬁﬁa‘ ring;iwith
Eﬂg 35? g

the Secretary of the State for publicatign gﬁgﬁﬁe Texdﬁ
f LN LT
Register. igﬁm&h ﬁ%gﬁy %gﬁﬁ
?g p {ii v
; _
(d) The district shalh giert:L %}each : aring in accordance
i, g i

with an outreach plan %@ peéﬁ%ﬁ;consuliﬁtlon with the

dih ﬁﬁh i, #
department. 93@& ‘gg ‘QQ i

H §i§

val.ﬁgin app‘gﬁﬁng a request to abandon a segment

TR .
§§’ ] . b %
ommissich will consider:

it
} i
@ orfied on the line in the two vyears
2

pments or other evidence of support of or

|
ﬁﬁ’ i

i
it
opposition tqﬁﬁhe proposed abandonment received from interested

partieg;

(3) alternate sources of transportation services
available, including alternate sources of rail transportation
service;

NOTE: Repealed Sections Exhibit F
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{4) impact of the proposed abandonment on the operation
of the state transportation system;

(5) impact of the proposed abandonment on communities
served by the rail line; and

(6) viability of the rail line for conﬁ

2 gnued rail
A
transportation gervice. W%%%& N,
11T
LT
o Uy,
i i

i His, syl
§15.145. Limitation. Abandonment of a agimﬁﬁﬁe is égwéect to
4
i

N ', %5
Surface Transportation Board Q%ﬁ%%ssion pu ﬁﬁan % %ederal law.

%gs

Ay,
i TR i%;@s*
ey
iﬁﬁﬁﬁﬁ%§3 g@% §§
dly,
A L
‘EIEL ﬁii%ﬁi* §§ i §§§§§§
A éiﬁiigf u
=$§‘ Hiy
ifiiif N ‘ §§§§%3
fg{ gmig*a §§§;§§;§5 i iii%%%;;?’
g,
™ | g
*“‘%%%f%;' §€ W
i%% i i FHTE 53
k%iszﬁgi LT
i,
i,
L
NOTE: Repealed Sections Exhibit F
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SUBCHAPTER M. RAIL FACILITIES
§15.150. Purpose. Transportation Code, Chapter 91, authorizes
the Texas Department of Transportation to acquire, finance,
construct, maintain, and operate a pasgenger or freight rail
facility or system, including the acqulsltlon pf abandoned rail

if
N
HHHN

facilities. 1In establishing criteria for the ﬁﬁﬁ as Departqent

Hit ]
of Transportation’s acquisition of abangoned rail %ﬁ%%llt %,
nn ' g i
the Texas Transportation Commission is ﬁaqﬁ%wﬁ% to con i der the

local and regional economic be@é%ﬁt reallz?ﬁ*from %he

!

disburgement of funds in cgﬁ % 1son§ 0 the %mount of the
) HHith (]
i 1
disburgement. This suQ@@ rer @&% cr1bes§p03301es and
L ‘s i
procedures for the m&%&i .? tment §§g ?@anspcrtatlon s
i 2

m"m

vy

e

acquigition ofggﬁgﬂ@onegiﬁggl fa0111t1es, the awarding of
%Y 3 i%

contracts foﬁgﬁhe co%ﬁ%ruc
i

Qﬁg&r maintenance of rail

lgof rail facilities acquired or

§15.151. Deﬁjmitions. The following words and terms, when used
in this subchapter, shall have the following meanings, unless
the context clearly indicates otherwise.
(1} Abandoned rail facilities--Rail facilities for which:
(A) a notice of intent to abandon or discontinue

NOTE: Repealed Sections Exhibit G
OGC: 08/03/05 3:28 PM
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service has been filed with the Surface Transportation Board
under 45 C.F.R. §1152.20;

(B) an application for abandonment or discontinuance of
service has been filed with the Surface Transportation Board
under 49 C.F.R. Part 1152; or

i
(C) abandonment or discontinuance of ééﬁylce has been
Wl
authorized by the Surface Transportathg Board. 4% i 0
' , ’égg g e %%g%g %i
(2) Commission--The Texas Transpo % @ % ommis*&on.
j j i §
(3) Department--The Te sgﬁepartmeﬁ éf g gportatlon
i

u‘

(4) District--A rur@ﬁgﬁall tﬁﬁpsportd ion district

%& ) ipf

atutg é50c
gé‘?

Al - To
b
dlrector“s designee not below the

b

EEE N

f i’%‘; :
”gnﬁ
it
R

governmental entity, including a

Artic i

is

created under Texas Civijigt
QE ? if xi

iy i‘

(5) Executive' hgfecto

P

§
i
i
i ;

@&ﬁggﬁlve director of the

x

e

i

department or tgé éxecut1$%
; .

level of d1w§$ Qn dlgﬁgtor

Et 1 ii% .

%ﬁi‘s; !

6), Pupli ﬁ ntity--Aj

Hi
4

—
m
mwm

Ww

i

H

23

il §
.t BEEHE LHEEEN |
political ﬁg%d1V151on§§f*ﬁhls state, that is authorized by law
ity : !

i
H

i 1 i
éﬁ@ i N4

convenient for the pro%ision of a freight or passenger rail
facility or system, including commuter rail, intercity rail, and
high-speed rail.

{(8) Service performed on the rail line--the number of

NCTE: Repealed Sections Exhibit G
OGC: 08/03/05 3:28 PM
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trains operated on the line and their frequency, and the total

tonnage and carlcads on the line.

§15.152. Public Involvement.

(a) On receipt of a notice of intent to ﬁ andon or
§
ﬂiig i

discontinue service, the department shall coor& gate with ghe
%%

governing body of any municipality, ¢ %p Yy, Or disﬁ%”Q

i

e t

. S i, i

all or a segment of the rail facility is I mggﬁd to def
T }

whether: nﬁﬁﬂm

@ﬁ \
(1) the department gf!%%d ac%%lre th%xrall facility to
W@ Pt ) ;gw
which the notice relategiijio: f

2?;"‘”‘}5 § }Ef

s ; H '%

(2) any otheﬁig tion%

; 1% §§§ 3

continued rail @fansportﬁ @ n service.
5 1%

i

(b) Thgg %partm%&F shal H

i
Ag ‘-k £ E
%Eiln whidh éll or a segment of the rail
A

i Y

I, i
?ocated QE

oV ée documentation concerning the local
é,

i

i
i i
and re%%;yagﬁ%gﬁﬁﬁmlg impact of an abandonment or discontinuance
"i; (314 “g;

%guest that a municipality,

i%;g?
(c) If tﬁg department determines that there is a need to

preserve the rail facility for continued rail service, or to
preserve the corridor for another public-use condition under 49
C.F.R. §1152.28, it will notify the municipalities, counties, or
districts in which all oxr a segment of the rail facility is

NOTE: Repealed Sections Exhibit G
OGC: 08/03/05 3:28 PM




10

11

12

13

14

15

le

17

18

19

20

21

22

23

Texas Department of Transportation Page 4 of 10
Trangportation Planning and Programming

located, and will conduct one or more public hearings to receive
public comment on the proposed acquisition.

(d) In making a determination under subsection (¢) of this
gection, the department will consider:

(1) information contained in the notlc%iof intent to
o ﬁﬁr
abandon or discontinue service and any appllcag gp for

i

k

abandonment or discontinuance of SeIVlﬁF filed w1th§ pe Su@face
R

i
%$§50111t éunder 49
. f§§§$h%;}3
C.F.R. Part 1152, including th@ %ﬁtent of*%@xi er §&% performed

: !
i t
L
ﬁg@\ égém“ i
{2) information g§@m§de“;%ﬁ

% 'zz

T
§‘zu~
Trangsportation Board with resgpect to th ﬁi 3

k

il
]

on the rail line; and ﬁﬁ

a m
unlg%

Y

; pgllty, county, or
i

by
i -E i L
ﬁhecoﬂ,$lc im %g §§® an abandonment or
LT il

' :. §§§ §§

f

%

g;g at least one public hearing
N

I

f the %oﬁntles in which the rail facility
A

i

‘ﬁ&%?ﬁﬁ notice of each hearing with the

§ ;f
§15.153, Criﬁ%ria. In approving the acquisition of an

abandoned rail facility, the commission will consider:

(1) service performed on the rail line in the two years
preceding the date of the notice of intent to abandon or
discontinue service;

NOTE: Repealed Sections Exhibit G
OGC: 08/03/05 3:28 PM
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(2) comments or other evidence in support of or
opposition to the proposed abandonment or discontinuance of
gervice received from interested parties;

(3} alternate sources of transportation services
available, including alternate sources of raiﬁgtransportation
service; 5

H

(4) impact of the proposed abandonment or diéipntixignce
i faontin
i

i
I\
Ni % Hin

(5) local and regional qcoﬁemlc 1m§§?§’of ‘the” abandonment

of service on the operation of the stat

- “?! sy
?35 §%§§1§f: iiiz éi

i 4 ;:’

n |
hire %
fi”ﬁ‘ii ‘\ §§ ggi’

i .
or discontinuance of servigé-%
R
i

]
I

(6) viability o? §§§§fa1% %?ne for‘@oﬁtlnued rail
§ Hind i i, ggﬁ
H N1
transportation servﬁ&é%wand‘§§ gﬁﬁﬁfﬁﬁ
LI ;; p
{7) the gﬂ&ént toﬂxﬁvch the mohetary value of the

) §§§ i,
8 atﬁm;buta g%é

i ] ’
Fursed ﬁ% the department to acquire the rail
il

i H
H H

il ’
L

}
economic bepéﬁ% g} o the acquisition exceed the

;Ev
i
3

amount of funds ég%
%wﬁgiig i

£
i

§15.154. %structlon and Maintenance Contracts.

%g T
H
(a) Traggﬁortation Code, §91.051, provides that unless

otherwise provided by Subchapter C of that chapter, a contract
made by the department for the construction, maintenance, or
operation of a rail facility must be let by a competitive
bidding procedure in which the contract is awarded to the lowest

NOTE: Repealed Sections
OGC: 08/03/05 3:28 PM
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regponsgible bidder who complies with

requirements.

the department’'s

(b) The department shall comply with the policies and

procedures pregcribed in Chapter 9,

(relating to Highway Improvement Con

Subchapter B of this title

tracts) 1n§the gualification
i

3

i
iz §§§

of bidders, issuance of proposals and recelpt E@Flds andkaward

and execution of a contract for the coq?tructlon o& W?lntggénce
B
il i
i

of a rail facility.

135

%
(¢} The name and address gﬁgﬁhe

§

i

3

shall be submitted will begﬁjﬁ‘ldedg hen
i )

advertised. That lnle&@&%? w}ﬂ%E
1 i

reading bids in acq@ﬁ%%?ce ﬁﬁ?h thﬁ%

frazi

§9.15 of this tlﬁié%(reia4;§g to Acc
iy
%gi;

I

g
idder %% OﬂSlbli}ty requi

P

Reading of Pﬁ% gsalsig

hy gwg

(d) “B
_;g‘gg it
the gﬁpart .
ﬁé i i
(‘ £A§é )
%

°ﬂ§E%§$E%6h or maintenan
@ﬂmﬁ§

X;
if
i

i%
i
%

i . il W
? % §§m ﬁ%
f%’ §§ §§§E§§§§§§, g5
1nd1€%ﬁﬁ al téé%%om bids
a\'§

R P

: oject is
]
i

p
resp ﬂs[ble for opening and

§ H

i
H

%@laﬁles and procedures in

i

11
i
ebtance, Rejection, and

rements shall be provided by

ga iigh §
t iils i
%?t w1th{ zﬁ @%oposal form issued for a project.
: i1
£
&

ce contract may provide for

£
partial pa ?Q%nts and retainage in the amountsg provided in the

%?Uy§
contract.

(f}) Architectural, engineering,

or surveying services that

are needed for the construction or maintenance of a rail

facility shall be acquired in accordance with the requirements

of Government Code, Chapter 2254, and Chapter 9, Subchapter C of

NOTE: Repealed Sections
OGC: 08/03/05 3:28 PM
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this title (relating to Contracting for Architectural,
Engineering, and Surveying Services), except that the
administrative qualification requirements of §9.42 of this title
(relating to Administrative Qualification) shall not apply if
the department does not have a precertificati%ﬁ category for the

work to be performed.

§15.155. Leasing of Rail Facilities.

(a) Transportation Code, §t 1‘102
§ 33
H
to lease all or part of a yﬁg% ac1ﬁaty or aystem to a rail
th

l i 1
§ I §
g% il operago for the use or

iy

operator and to contracgﬁ%ﬁ
i

£5] 1
H

b
i i
operation of all ordb%ﬁ fo rall‘%%ﬁlgity or system.
g !
Transportatlonég é@p §91Q@§§, authorizes the department to enter
efs

i
i %?E
by t
into an agr@em%gt wi%%h? puﬁﬁaﬁgentlty, including a political
DR
p

s

v g;

4 ’a .
subdivision of tF ﬁ §state,%go
*§§§§m%s WW} _ﬁ@

yith the 'da ytment to acquire, construct, maintain,
i :
i i
laé.g- i é‘\;. A §
or operat iadl facility or system.
R Y
(b) fﬁ%géepartment may lease a rail facility acquired or
%EE Sé;

i
constructed b&éthe department to a public entity. The public

ermit the entity, independently

iir
£33,

entity shall comply with all applicable laws when contracting
for the operation of the rail facility. The lease agreement
shall provide for the department’s monitoring of the rail
operator’s sgervice and performance,

NOTE: Repealed Sections Exhibit G
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(¢c) The department will use a competitive process to obtain
private rail operators for rail facilities acquired or
constructed by the department. The department will publish a
notice in the Texas Register and in a newspaper of general
circulation in the area in which the rail fac%ilty is located,

(il
requesting proposals to lease and operate a deﬁ%mtment rail

facility. %3

i n

§§ ié;?i

(d) In evaluating proposals submitt % *
i, %H i

request under subsection {(c) o?@gﬁis sect% @} t e %gpartment

will consider the: i

j
b il { gfé
(1) quallflcatlo nd cgh ility & the proposer to
%ﬁg i

[T
operate the rail f@dﬂﬁ &y WH; s%% et
§ %&

i

lence in constructing and maintaining

%) finaﬁgg §
] £

il

H

ma%gﬁatn t{;
ﬁgﬁ

%

i

j :

ﬁﬁfﬁ’g%q,gffectlveness of the proposer’s management
#5ht % FE M

!

iz

§
kﬂ,
team and st

department’s financial obligations in acquiring or maintaining
the rail faqility;

(6) proposer’s plan for maintaining and improving
equipment, trackwork, and right of way, including the planned

NOTE: Repealed Sections Exhibit G
OGC: 08/03/05 3:28 PM
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schedule for carrying out the maintenance and improvements and
planned funding sources; and

(7) proposer’s planned operating rules and procedures for
servicing markets served by the rail facility, including plans
and proposed schedules for improving service %?d adding

f‘i }
additional markets. §$

s
st e
o
rectnts
wusisss

response to a request under subsectlon % é@ﬁﬁ
i i 2

the criteria set out in the re gue £ for p

?d in subsection (d)

3
B

@
é
will, at a minimum, 1nclud@§ ? fac rs llsi
i

bl
of this section. The %ﬁﬁ@ﬁ%men@ﬁﬁall neg%ﬁléte a lease
H; i *{i . ;
agreement with the hﬁé jest ﬁigked gﬁ: %g%é.
i g
s /

i :
(£) If an @@reemengigﬁé sfactory to the department cannot
3 !
po

1
§3
be negotlatgﬁé%;th t?ﬁhpro ﬁﬁgyﬁthe department will formally
i §§
i} h
end negoglatlonsgﬁ ﬁh that Fréposer The department may reject
té 13

all ggggopos2 % oY pro ﬁiagxo the next highest ranked proposal and
, ; it

attempég$%§ @Qag%afgéa* agreement with that proposer.
g%~ '

gaummary of thé‘flnal terms of a lease agreement succesgsfully

negotiated with a public or private entity under this section.
The commission may authorize the executive director to execute
the agreement if it finde that the agreement is in the best
interest of the state and furthers state, regional, and local

NOTE: Repealed Sections Exhibit G
OGC: 08/03/05 3:28 PM
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transportation plans, programs, policies, and goals.
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