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TEXAS TRANSPORTATION COMMISSION

MINUTE ORDER Page 1 of |

The Texas Transportation Commission (commission) finds it necessary to propose
amendments to §§27.1 —27.5 and new §27.6, relating to comprehensive development agreements, to
be codified under Title 43, Texas Administrative Code, Part 1.

The preémble and the proposed amendments and new section, attached to this minute order as
Exhibits A and B, are incorporated by reference as though set forth at length verbatim in this minute
order,

[T IS THEREFORE ORDERED by the commission that the amendments to §§27.1 - 27.5
and new §27.6 are proposed for adoption and are authorized for publication in the Texas Register for
the purpose of receiving public comments.

The executive director is directed to take the necessary steps to implement the actions as
ordered in this minute order, pursuant to the requirements of the Administrative Procedure Act,
Government Code, Chapter 2001.

Recommended by:

Executive Director ‘

110227 SEp2905
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Proposed Preamble
The Texas Department of Transportation (department) proposes
amendments to §§27.1 -~ 27.5, and new §27.6, concerning

comprehensive development agreements.

EXPLANATION OF PROPCSED AMENDMENTS

House Bill 2?02, 79th Legislature, Regular Session, 2005,
repealed the provisions of Transportation Code, Chapter 361,
relating to comprehensive development agreements, and reenacted
and amended those provisions in Transportation Code, Chapter
223, new Subchapter E (CDA statutes). New Subchapter E expands
the types of projects eligible for development under a
comprehensive development agreement (CDA), provides more
flexibility in determining the submittal requirements in a
request for qualifications or proposals, and provides more
flexibility in negotiating the terms of a comprehensive

development agreement with the apparent best value proposer.

The number of projects being developed under the department's
CDA program has grown substantially. Given the size of the
pregram and the size and complexity of projects developed under
comprehensive development agreements, there is a need to clarify
and expand the role of the Texas Transportation Commission
(commission) in the comprehensive development agreement

procurement process, and to amend the rules relating tec that
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process in order to ensure that the procurement process is more

efficient and transparent.

With the size, scope, and magnitude of the department's CDA
program, there has been an increasing number of ethical and
conflict of interest issues that have arisen, particularly
issues relating to consultants interested in potentially working
for both the department and for a proposer for a project to be
developed under a comprehensive development agreement, and
relating to department emplcocyees and consultants involved in the
procurement process. One purpcse of the amendments and new
section is to protect the integrity and fairness of the CDA
program and all procurements carried out by the department as a
part of the program by avoiding circumstances where certain
consultants or CDA proposers obtain, or have the appearance of
obtaining, an unfair competitive advantage as a result of work
performed for the department or that raise other actual or

apparent conflicts of interest.

The propcsed amendments and new section are necessary to comply
with House Bill 2702, to define the commission's role in the
comprehensive development agreement procurement process, and to
make other changes needed to make the procurement process more
efficient and transparent. This includes providing an informal

process for resolving protests raised by CDA proposers relating
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to the terms of procurement documents, responsiveness or short-
listing determinations, and the award of a comprehensive
development agreement. The amendments make other changes to the

rules needed to improve readability and clarity.

Section 27.1 is amended to implement changes to the CDA statutes
enacted in House Bill 2702, including amendments to those
statutes to expand the types of projects eligible to be
developed under a comprehensive development agreement. The
amendments also recognize that one of the objectives of the CDA
program is to minimize department financial contributions to pay
project costs, given that the department does not have

sufficient funding to pay for all needed projects.

Section 27.2 is amended to implement changes to the CDA statutes
enacted in House Bill 2702, including expanding amendments to
those statutes to expand the types of projects eligible for
development under a comprehensive development agreement, to
clarify that a proposal review fee is only required to be
tendered with an unsolicited proposal, and to define additional

words and terms used in the rules,
Section 27.3 is amended to clarify the rights reserved by the

department in administering CDA procurements. The CDA statutes

authorize the department to include in negotiations the possible
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inclusion in the comprehensive development agreement of aspects
of unsuccessful proposals. Applicable law also allows the
department to waive minor deficiencies in a qualifications
submittal or proposal and to permit clarifications. Doing so
would allow the department to enhance competition in
procurements and to continue to review what may be the proposal
providing the best value to the department. The amendments also
recognize that a proposer's designation in its proposal of
information it claims is excepted from disclosure is subject to

the concurrence of the Office of the Attorney General.

The provisions in §27.3 relating to the submission of a proposal
review fee are amended to provide that a review fee is only
required to be tendered with an unsolicited proposal, and to
provide for the reduction of those fees to amounts the
department currently anticipates would be incurred to review a
proposal for a particular project. Those costs will vary
depending on the complexity of the project and whether the
department has already planned for the development of the
project. The amendments provide for a lower fee if the project
is in the department's unified transportation program, and
authorize the executive director to approve a lower fee based on

the complexity of the project,

State law authorizes the refund of a fee collected or received
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by a state agency through mistake of fact or law. Under that
provision, §27.3 provides that a proposal review fee that is
submitted with a proposal for a project that is not an eligible
project, or that the department is not otherwise legally
authorized to accept, shall be returned to the proposer. All
other proposal review fees are nonrefundable. Section 27.3 is
alsc amended to, as authorized under the CDA statutes, prescribe
additicnal requirements for alternative forms of security
provided under a comprehensive development agreement. Section
27.3 is further amended to require the department to adopt an
ethics policy applicable to comprehensive development agreement

procurements and to prescribe requirements for that policy.

Section 27.4 is amended to clarify that the commission must
approve the issuance of a request for qualifications or request
for proposals relating to a project tc be developed under a
comprehensive development agreement. Section 27.4 also
implements changes to the CDA statutes enacted in House Bill
2702, makes conforming changes, and clarifies that the
commission must approve the amount of payment for work product

required to be stipulated in a request for proposals.
Secticon 27.4 alsc provides that the department will submit a

recommendation to the commission regarding the approval of the

detailed proposal determined to provide the apparent best value
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to the department and the award of the comprehensive development
agreement. These amendments are consistent with current
practice, including current conditions to award imposed by the

commission for past projects.

Section 27.5 is amended to provide that the department will make
an initial determination whether to further evaluate an
unsolicited proposal. If the department determines that further
evaluation of the proposal is warranted, based on the criteria
prescribed in §27.5, a recommendation will be made to the
commission to issue a request for competing proposals and
qualifications. This amendment will provide a more efficient
precess for rejecting proposals that do hot comport with the

criteria established for unsolicited proposals.

Secticn 27.5 is also amended to reguire the private entity that
submitted the original unsolicited proposal to submit a
supplemental proposal in response to the request for competing
proposals and qualifications. The submission of a supplemental
proposal that contains the information required in the reguest
for competing proposals and qualifications is necessary in order
to provide an "apples to apples" comparison of proposals.
Section 27.5 is further amended to clarify that any proposal
that is received during the response period prescribed in a

reguest for competing proposals and qualifications that is
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deemed by the department to be a noncompeting proposal, will be
evaluated as a new unsolicited proposal in accordance with the

requirements of §27.5.

New Section 27.6 prescribes exclusive procedures for protests
filed by proposers for projects to be developed under a
comprehensive development agreement. These procedures are
intended to provide an informal process for resolving protests
raised by CDA proposers relating to the terms of procurement
documents, responsiveness or short-listing determinations, and
the award of a comprehensive development agreement. The
commission believes providing an informal process for resolving
protests will lead to a CDA program and procurement process that
is more transparent and that will, as required by the CDA
statutes, promote fairness, obtain private participants in
projects, and promote confidence among those participants. By
submitting a proposal, a proposer agrees to the exclusive
protest procedure and agrees the decision on the protest is

final and conclusive.

Section 27.6 prescribes requirements for informal discussions
before certain protests may be filed with the department,
prescribes deadlines for protests, prescribes the information
that must be contained in a protest and where it shall be filed,

authorizes other proposers to file statements in support of or
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in opposition to the protest, and provides that the protest

shall be decided on the basis of written submissions.

Section 27.6 provides that the request for qualifications,
request for competing proposals and qualifications, or request
for proposals will specify the department employee assigned the
responsibility for issuing a decision on the protest within 30
days of its filing. In order to ensure an objective evaluation
of the protest by a person not involved in proposal evaluations,
the designated employee may not be a member of a subcommittee or
committee involved in the evaluation of proposals for the
project. Section 27.6 also prescribes requirements for the
protestant’s payment of the department’s costs if a protest is
denied. This is intended to ensure that only legitimate

protests are filed,

FISCAL NOTE

James Bass, Chief Financial Officer, has determined that for
each of the first five years the amendments and new section as
proposed are in effect, there will be no fiscal implications for
state or local governments as a result of enforcing or
administering the amendments and new section. There are no
anticipated economic costs for persons required to comply with

the sections as proposed.
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Phillip Russell, Director, Texas Turnpike Authority Division,
has certified that there will be no significant impact on local
economies cor overall employment as a result of enforcing or

administering the amendments and new section.

PUBLIC BENEFTIT

Mr. Russell has alsoc determined that for each year of the first
five years the sections are in effect, the public benefit
anticipated as a result of enforcing or administering the
amendments and new section will be to make the comprehensive
development agreement procurement process more efficient and
transparent and to facilitate agreements with private
participants in those projects. There will be no adverse

economic effect on small businesses.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments and new section may
be submitted to Phillip Russell, Director, Texas Turnpike
Authority, Texas Department of Transportation, 125 East 11lth
Street, Austin, Texas 78701-2483. The deadline for receipt of

comments is 5:00 p.m. on November 14, 2005.

STATUTORY AUTHORITY
The amendments are proposed under Transportation Code, §201.101,

which provides the commission with the authority to establish

OGC: 8/21/2005 3:10 PM Exhibit A
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rules for the conduct of the work of the department, and more
specifically, Transportation Code, §223.209, which requires the
commission to adopt rules governing selection of an entity for a

comprehensive development agreement and negotiations.

CROSS REFERENCE TO STATUTE

Transportation Code, Chapter 223, Subchapter E.

OGC: 9/21/2005 3:;10 PM Exhibit A
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SUBCHAPTER A, COMPREHENSIVE DEVELOPMENT AGREEMENTS [RPOLIcY--

§27.1. Statement of Policy.
{a) It is the policy of the department to consider the

feasibility of private involvement in projects the department

[every—Eurapike—project—3it] undertakes. The objectives of this

policy are to:

{1) expand the scope of [#urapike] projects studied;

{2) accelerate the construction and completion of
[ernpike] projects:;

{3) reduce the overall costs of a [furmapike] project;
[ane]

(4) minimize department financial contributions to pay

the costs of a project; and

{5) maximize the benefits of [tusrpike] project
facilities,.

{b) To encourage private participation in eligible

projects, the department may issue requests for proposals from
private entities to acquire, design, develop, finance,

construct, reconstruct, extend, expand, maintain, or operate

eligible [turnpike] projects under a comprehensive development

agreement. The department will also accept unsolicited

NOTE: Additions underlined Exhibit B
Deletions in | ]
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proposals from private entities to acquire, design, develop,

finance, construct, reconstruct, extend, expand, maintain, or

operate eligible [furapike] projects under a comprehensive
development agreement, and will evaluate those proposals in

accordance with these rules and the regquirements of

Transportation Code, Chapter 223, Subchapter E [TurnpikeRet].

The department will consider the extent to which private
involvement in existing and future [turmpike] projects of the
department is practicable and beneficial, and will analyze
whether department participation is practicable and beneficial
with respect to projects proposed by responsible private
parties. The department may formulate selection criteria for
its use in considering the private entities with which the
department may contract to undertake responsibilities for
eligible [4+&s] projects, as well as for evaluation of projects
suggested to the department as suitable for private
participation.

(c) These rules apply to private involvement in the

acquisition, design, development, financing, construction,

reconstruction, extension, expansion, maintenance, or operation

of all or part [substaestiaddy—atl] of an eligible [a—turapike]

project or of multiple eligible [+urnpike] projects. These

ruies are not intended to limit or otherwise apply to the

NOTE: Additions underlined Exhibit B
Deletions in | ]
OGC: 9/21/2005 10:51 AM




10
11
12
13
14
15
16
17
18
19
20
21
22

23

Texas Department of Transportation Page 3 of 37
Toll Projects

department's procurement of goods and services in the ordinary
course of its operations, for which the department may seek

private participation in accordance with [the—Purapike Aect and

ether] applicable laws, rules, and policies.

§27.2. Definitions. The following words and terms, when used
in this subchapter, shall have the following meanings, unless
the context c¢learly indicates otherwise.

(1) Commission--The Texas Transportation Commission.

(2} Comprehensive development agreement--An agreement
with a private entity that, at a minimum, provides for the

design and construction, reconstruction, extension, expansion,

or improvement of an eligible [a—turnpike] project and may also

provide for the financing, acquisition, maintenance, or

operation of an eligible [a—turapike] project.

(3) Department--The Texas Department of Transportation.

(4) Design--Includes planning services, technical
assistance, and technical studies provided in support of the
environmental review process undertaken with respect to a
[turnpike] project, as well as surveys, investigations, the
development of reports, studies, plans and specifications, and
other professional services provided for a project.

(5) Eligible project--A project described in

NOTE: Additions underlined Exhibit B
Deletions in [ ] :
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Transportation Code, §223.201, and including a:

(A} toll project;

(B) facility or a combination of facilities on the

Trans-Texas Corridor, as defined in §24.11 of this title

(relating to Comprehensive Development Agreements);

(C) state highway improvement project that includes

both tolled and nonteclled lanes and that may include nontolled

appurtenant facilities;

(D) state highway improvement project in which the

private entity has an interest in the project;

(E) state highway improvement project financed wholly

or partly with the proceeds of private activity bonds, as

defined by Section 141{(a), Internal Revenue Code of 1986; or

(F) project that combines a toll project and a rail

facility as defined in Transportation Code, §91.001.

(6) Executive director--The executive director of the

department or designee not below the level of assistant

executive director.

(7) [+45F] Proposal review fee--A fee prescribed by these

rules that is required to [muwst] be tendered with any

unsolicited proposal [er—with-anypreposal-submitted undesr
§27-5+td—ef—this—subechaptex] .

{8) [+6)+] Request for proposals--A request for submittal

NOTE: Additicns underlined Exhibit B
Deletions in [ ]
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of a detailed proposal from private entities to acquire, design,

develop, finance, construct, reconstruct, extend, expand,

maintain, or operate an eligible project [turnpike—proteets
purswaht—to—the-—PurnpikeRet] .

(9) [+#+F] Reguest for gualifications--A request for
submission by a private entity of a description of that entity’s

experience, technical competence, and capability to complete a

proposed project, and such other information as the department

ceonsiders relevant or necessary [a—propeosed finaneial plan—feor
the—propesedproject].
(-8 —FuenpikeRet—TransportationCede,—Chapter—361+]
(10) [+48+] Toll [Puenpike] project--Has the meaning

assigned by Transportation Code, §201.001 [A—teldt—highway

NOTE;: Additions underlined Exhibit B
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bridger—oer—tunnet].

§27.3. General Rules for Private Involvement.

(a) Solicited and unsolicited proposals. The rules in this

subchapter address the manner by which the department intends to
evaluate submissions received from private entities in response
to requests for qualifications and proposals issued by the
department, as well as unsolicited proposals received by the
department.,

(b) Reservation of rights. The department reserves all

rights available to it by law in administering these rules,
including without limitation the right in its sole discretion
to:

(1) withdraw a request for gqualifications or a request

NOTE: Additions underlined Exhibit B
Deletions in [
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for proposals at any time, and issue a new request;

(2) reject any and all qualifications submittals or

proposals, whether solicited or unsolicited, at any time;

(3) terminate evaluation of any and all qualifications

submittals or proposals, whether solicited or unsolicited, at

any time;

(4) issue a request for qualifications relating to a
project described in an unsolicited proposal after the rejection
or termination of the evaluation of the proposal and any
competing proposals;

{b) suspend, discontinue, or terminate comprehensive
development agreement negotiations with any proposer at any time

prior to the actual authorized execution of such agreement by

all parties;

(6) negotiate with a proposer without being bound by any
provision in its proposal, whether solicited or unsoclicited;

(7) negotiate with a proposer to include aspects of

unsuccessful proposals for that project in the comprehensive

development agreement;

(8) request or obtain additional information about any

proposal from any source [r—whether selicited-orunselicited];

(9) [48+] modify, issue addenda to, or cancel any request

for qualifications or request for proposals;

NOTE: Additions underlined Exhibit B
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(10) waive deficiencies in a qualifications submittal or

proposal, accept and review a non-conforming qualifications

submittal ox proposal, or permit clarifications or supplements

to a gqualifications submittal or proposal:

(11) [48)] revise, supplement, or make substitutions for
all or any part of these rules; or
(12) [43#6+] retain or return all or any portion of the

fees required to be paid by proposers under this subchapter, as

provided in subsection (h) of this section.

(c) [-B] Costs incurred by proposers. Except as provided

in §27.4(f) [+4m)] of this subchapter, under no circumstances
will the state, the department, or any of their agents,
representatives, consultants, directors, officers or employees
be liable for, or otherwise obligated to, reimburse[+] the costs
incurred by proposers, whether or not selected for negotiations,
in developing solicited or unsolicited proposals or in

negotiating agreements.

(d) Department information. Any and all information the

department makes available to proposers shall be as a
convenience to the proposer and withoﬁt representation or
warranty of any kind except as may be expressly specified in the
request for qualifications or request for proposals. Proposers

may not rely upon any oral responses to inquiries.

NOTE: Additions underlined Exhibit B
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(e) Procedure for communications. If a proposer has a

question regarding these rules or any request for qualifications
or request for proposals issued by the department, the proposer
shall [must] submit the question in writing to the perscon

responsible for receiving all submissions, as designated in the

request for qualifications or request for proposals, and the

department will provide the responses [amswers] in writing.

{(f) Compliance with rules. In submitting any proposal,

[whether—solieited or—unsolieited,] the proposer shall be deemed
to have unconditionally and irrevocably consented and agreed to
the foregoing provisions and all cther provisions of this

subchapter [these—rules].

(g} [+4e}] Proposer information submitted to department.

All qualifications submittals or proposals [+—whether solieited

or—unseliettedsy] submitted to the department become the property
of the department and may be, except as provided by
Transportation Code, §223.204 [8§361:3823], subject to the Public
Information Act, Government Code, Chapter 552. Proposers should
familiarize themselves with the provisions of Transportation
Code, §223.204 [$361-3623] and the Public Information Act. In
no event shall the state, the department, or any of their
agents, representatives, consultants, directors, officers, or

employees be liable to a proposer for the disclosure of all or a

NOTE: Additions underlined Exhibit B
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portion of a proposal submitted under this subchapter. If the
department receives é request feor public disclosure of all or
any portion of a propesal, the department will notify the
applicable proposer of the fequest and inform such proposer that
it has an opportunity to assert, in writing, a claimed exception
under the Public Information Act or other applicable law within
the time period specified in the department's notice and allowed
under the Public Information Act. If a proposer has special
concerns about information it desires to make available to the
department, but which it believes constitutes a trade secret,
proprietary information or other information excepted from
disclosure, the proposer should specifically and conspicuously
designate that information as such in its proposal. The

proposer’s designation shall not be dispositive of the trade

secret, proprietary, or exempted nature of the information so

designated.

{h) [+€3]Proposal review fee. A [nonrcfundable and]

nonnegotiable proposal review fee shall {may] be required for

any unsoclicited proposal submitted under this subchapter and [e=

The-proposat—review—fee-shall—be] applied by the department to

offset the cost of processing and reviewing the proposal
[appicable—prepesals]. An [Aay] unsolicited proposal for a

NOTE: Additions underlined Exhibit B
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project in the department’s unified transportation program must

be accompanied by a proposal review fee of $5,000 [&204000], An

unsclicited proposal for a project that is not in the

department's unified transportation program must be accompanied

by a [*he] proposal review fee of $10,000 [£fer—any—prepesal

a—the—departmentlo-notice—deseribed—in—that seetdon]. The

executive director may approve a proposal review fee for a

particular project in a lower amount. In approving a lower fee,

the executive director shall consider the complexity of the

project. Failure to submit the required proposal review fee [+
+f—anyr] shall bar the department's consideration of the
applicable proposal. All fees shall be submitted in the form of
a cashier's check made payable to the department. A proposal

review fee that is submitted with a proposal for a project that

is not an eligible project, or that the department is not

otherwise legally authorized to accept shall be returned to the

proposer. All other proposal review fees are nconrefundable.

(i) [He¥] Sufficiency of proposal. All proposals, whether

solicited or unsolicited, should be as thorough and detailed as
possible so that the department may properly evaluate the

potential feasibility of the proposed project as well as the

NOTE: Additions underiined Exhibit B
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capabilities of the proposer and its team members to provide the
proposed services and complete the proposed project.

(J) [+4#] Project studies. Studies that the department

deems necessary as to route designation, c¢ivil engineering,
traffic and revenue, environmental compliance, and any other
matters will be assigned, conducted, and paid for as negotiated
between the department and the successful proposer and set forth
in ﬁhe comprehensive development agreement or in any separate
contract for consultant services. Unless otherwise provided in
the request for proposals [issued—with respeet—to—a—solicited
prepegat], the department will favor proposals [—whethex

selieited—er—ungoliciteds] in which the costs for studies will

be advanced by the private entity, particularly if the advance

is at the private entity's risk [deweteper]. The department may

elect to pay [veserves—the-right tedisehargel, in whole or in

part, the costs for such studies in its sole discretion [arnéd

pursuant—te—the—Turapike—Aet]. The department may require that
the financial plan for each proposal [—whether—selicited-or

wRsedtetteds;] provide for reimbursement of all related expenses
incurred by the department, as well as any department study
funds utilized[+] in connection with the project.

(k) {+4gF+} Proposer's additional responsibilities. The

department, in its sole discretion, may authorize the successful

NOTE: Additions underlined Exhibit B
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proposer to seek licensing, permitting, approvals, and
participation required from other governmental entities and
private parties, subject to such oversight and review by the
department as specified in the comprehensive development
agreement or in any separate contract for consultant services.

(1) [4k)>] Proposer's work on environmental review of

project. The department may solicit proposals or accept
unsolicited proposals in which the proposer is responsible for
providing assistance in the environmental review and clearance
of the proposed project, including the preparation of
environmental impact assessments and analyses and the provision
of technical assistance and technical studies to the department
or its environmental consultant relating to the environmental
review and clearance of the propesed project. The environmental
review and the documentation of that review shall at all times
be conducted as directed by the department and subject to the
oversight of the department, and shall comply with all
requirements of state and federal law, applicable federal
regulations, and the National Environmental Policy Act (42
U.S.C. §4321 et seq.), if applicable, including but nect limited
to the study of alternatives to the proposed projeqt and any
proposed alignments, procedural requirements, and the completion

of any and all environmental documents required to be completed
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by the department and any federal agency acting as a lead
agency. The department:

(1) shall determine the scope cof work to be performed by

the private entity [deweldeper] or its consultants [eernsuliant]

or subcontractors [subeentracter];

(2) shall specify the level of design, alternatives to be

reviewed, impacts to consider, and other information to be

provided by the private entity [deweleper] or its consultants

[eonsudtant] or subcontractors [subeontraeteor]; and

(3) shall independently review any studies and
conclusions reached by the private entity [develeper] or its

consultants [eemsulttant] or subcontractors [subeentractes]

before their inclusion in an environmental document.

(m) [+43] Effect of envircnmental requirements on

comprehensive development agreement. Completion of the

environmental review is required before the private entity
[gevedeper] may be authorized to conduct and complete the final
design and start construction of a project. Additionally, all
applicable state and federal environmental permits and approvals
must be obtained before the private entity [develeper] may start

construction of the portion of a project requiring the permit or

approval. Unless and until that occurs, the department is not

bound to any further development of the project. The
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department, and any federal agency acting as a lead agency, may
select an alternative other than the one in the proposed
project, including [butret—Iimited—te] the "no-build”
alternative. A comprehensive development agreement shall
provide that the agreement will be modified as necessary to
address requirements in the final environmental documents, and
shall provide that the agreement may be terminated if the "no-
build" alternative is selected or if another alternative is
selected that is incompatible with the requirements of the
agreement.

(n) [+%+] Public meetings and hearings. All public

meetings or hearings required to be held pursuant to applicable
law or regulation will be directed and overseen by the
department, with participation by such other parties as it deems
appropriate.

(0) [-%+] Additional matters. Any matter not specifically

addressed in this subchapter which pertains to the acquisition,

design, development, financing, construction, reconstruction,

extension, expansion, maintenance, or operation of a [+urmpike]

project pursuant to this subchapter, shall be deemed to be
within the primary purview of the commission, and all decisions
pertaining thereto, whether or not addressed in this subchapter,

shall be as determined by the commission, subject to the
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provisions of [theTurapike—Aet andether] applicable law.

(p) [+43] Performance and payment security. The [&s

provided—ia—the-TurnpikeRet—the] department shall require a

private entity [dewveleper] entering into a comprehensive
development agreement to provide a performance and [ex] payment
bond or an alternative form of security in an amount, in the

department's sole determination, that is sufficient to ensure

the proper performance of the agreement, and to protect the
department and payment bond beneficiaries supplying labor or
materials to the private entity [dewveleper]) or a subcontractor
of the private entity [dewvedeper]). Bonds and alternate forms of
security shall be in the form and contain the provisions
required in the request for proposals or the comprehensive

development agreement, with such changes or modifications as the

department determines to be in the best interest of the state.

In addition to, or in lieu of, performance and payment bonds,
the department may require:
(1) a cashier's check drawn on a federally insured
finanecial institution, and drawn to the order of the department;
(2} United States bonds or notes, accompanied by a duly
executed power of attorney and agreement authorizing the
cellection or sale of the bonds or notes in the event of the

default of the private entity [deweleper] or a subcontractor of
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the private entity [dewedepex], or such other act or event that,

under the terms of the comprehensive development agreement,

would allcw the department to draw upon or access such security;

(3) an irrevocable letter of credit issued or confirmed

by a financial institution to the benefit of the -department,

meeting the credit rating and other requirements prescribed by
the department, and providing coverage for a period of at least
one year following final acceptance of the project and
completion of any warranty pericd; [e®]

(4) an irrevocable letter signed by a guarantor meeting
the net worth or other financial requirements prescribed in the
request for proposals or comprehensive development agreement,

and which guarantees, to the extent required under the request

for proposals or comprehensive development agreement, the full

and prompt payment and performance when due of the private
entity's [dewveleper's] obligations under the comprehensive
development agreement and other documents and agreements
executed by the private entity [dewedeper] in connection with
the comprehensive development agreement; or

(5) any other form of security deemed suitable by the

department.

(gq) Ethics policy. The department shall adopt an ethics

policy applicable to comprehensive development agreement
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procurements that includes:

(1) conflict of interest guidelines applicable to private

entities interested in participating in the department's

comprehensive development agreement program;

(2) conflict of interest requirements applicable to

department employees and consultants involved in the

comprehensive development agreement program, including

provisions relating to impermissible interests held by an

employee or consultant in a proposer or project; and

(3)_provisions relating to the acceptance of gifts and

benefits by department employees.

§27.4, Solicited Proposals.

(a) Applicability. If the department develops a concept

for private participation in an eligible [a—turnpike] project,

it will solicit participation in accordance with the

requirements of this section.

(b) Request for qualifications - notice. If authorized by

the commission to issue a request for qualifications for an

eligible project, the [Phe] department will set forth the basic

criteria for professional experience, technical competence

[expertise—Finanetat—eapabiiity], and capability to complete a

proposed project, and such other information as the department
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considers relevant or necessary [end-preductexpeectatiens]| in

the [&] request for gualifications and will publish it at a

minimum in the Texas Register and in one-or more newspapers of
general circulation in this state. The department may also
elect to furnish the request for qualifications to businesses in
the private sector that the department otherwise believes might
be interested and qualified to participate in the [turapike]
project which is the subject of the request for qualifications.

(c) Request for qualifications - content. At its sole

option, the department may elect to furnish conceptual designs,

fundamental details, technical studies and reports or detailed

plans of the proposed project in the request for qualifications.

The request for qualifications may request one or more

conceptual approaches to bring the project to fruition.

eosts—and-—preposed—sourees—of—funds] .

(d) Request for qualifications - evaluation. [+4e}] The

department, after evaluating the submissions received in
response to a request for qualifications, will identify those

entities that will be considered qualified to submit detailed
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proposals for a proposed project. In evaluating the

submissions, the department will consider such qualities that

the department considers relevant to the project, which may

include the private [eaek] entity's financial condition,

management stability, technical [teehrelegieal] capability,

experience, staffing, and organizational structure [+—prejeet

The request for qualifications will include the criteria used to

evaluate the submissions and the relative weight given to the
criteria. The department shall advise each entity providing a
submission whether it is on the "short-list" of qualified
entities.

{e) [+5] Requests for proposals. If authorized by the

commission, the [—TFhe] department will issue a request for

proposals from all private entities qualified for the short-

list, consisting of the submission of detailed documentation

regarding the [tuenpike] project. The request for proposals may

require the submission of additional information relating to:
(1) the proposer's quélifications and demconstrated
technical competence;
(2) the feasibility of developing the project as

proposed;
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(3) detailed engineering or architectural designs;
(4) the proposer's ability to meet schedules;
(b) a detailed financial plan, including costing

methodology, cost proposals, and project financing approach; or

(6) any other information the department considers
relevant or necessary.

(f) Requests for proposals - payment for work product. The

request for proposals shall, as authorized under Transportation

Code, §223.203(m), stipulate the maximum amount of money the

department will pay to an unsuccessful proposer that submits a

detailed proposal that is responsive to the requirements of the

request for proposals. The commission shall approve the amount

of the payment to be stipulated in the request for proposals.

(g) Joint proposal by private entity and environmental

consultant. If the department solicits proposals in which an

entity affiliated with the propoesing private entity [dewvelepex]

will act as the department’s environmental consultant for the
proposed project, the request for propesals may require the
submission of a consolidated joint proposal from the private
entity [deweloper] and the environmental consultant or
subcont:actor that results in a comprehensive development
agreement and separate contract for environmental services.

(n) Detailed proposal evaluation criteria. The proposals
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will be evaluated by the department based on those evaluation

criteria the department deems appropriate for the project, which

may include [as—te—their feasibility {—dneluding] the

reasonableness of any [#he] financial plan submitted by a

proposer [+], the reasonableness of the project schedule

[reatistie—time—Frame], reasonableness of assumptions (including

those related to ownership, legal liability, law enforcement,

and operation and maintenance of the project), forecasts,

financial exposure and benefit to the department, compatibility
with other planned or existing transportation facilities,
likelihood of obtaining necessary approvals and other support,
cost and pricing, toll rates and projected usage, scheduling,
environmental impact, manpower availability, use of technology,
governmental liaison, and project coordination, with attention
to efficiency, quality of finished product and such other
criteria, including conformity with department policies,
guidelines and standards, as may be deemed appropriate by the
department to maximize the overall performance of the project
and the resulting benefits to the state. Specific evaluation
criteria and requests for pertinent information will be set
forth in the request for proposals.

(1) Apparent best value proposal. Based on the evaluation

and the evaluation criteria described under subsection (h) of
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this section[+] and set forth in the request for proposals, the

department will rank all proposals that are complete, responsive
to the reguest for proposals, and in conformance with the
requirements of this subchapter, and may select the private
entity whose proposal offers the apparent best value to the
department. If the request for proposals provides for a
consolidated joint proposal to be submitted for a separate
environmental consultant contract as well as the comprehensive
development agreement, the request for proposals shall specify

how the twoc parts of the proposal will be evaluated in making

the overall best value determination. [Fhe-prepesers—will-be
L fied 4 e £ 4 i . s _m

i hall ol ; 1 e i 1alb] ]

puibttas)

(]) Selection of entity. The department shall submit a

recommendation to the commission regarding approval of the

proposal determined to provide the apparent best value to the

department. The commission may approve or disapprove the

recommendation, and if approved, will award the comprehensive

development agreement to the apparent best value proposer.

Award may be subject to the successful completion of

negotiations, any necessary federal action, execution by the

executive director of the comprehensive development agreement,
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and satisfaction of such other conditions that are identified in

the request for proposals or by the commission. The proposers

will be notified in writing of the department's rankings. The

department shall also make the rankings available to the public.
[Fired—seleetion—eofany—propesal—will be-dependent—in
i ] i £ 4 e o1 o ' ]
1 y i 1] . ] : E oy
£ L0l o L ] ] L q . e g .
] 1 e e o] . -1
{k) Negotiations with selected entity. If authorized by
the commission, [&aiy—ifa—propesat—is—determined—to—be
£ o1 : o] i  d SCPN . e
further—developrent—of theprepesal—witt] the department will

[Ehen] attempt to negotiate a comprehensive development

agreement with the apparent best value proposer [fhat—eparty] to

design, develop, construct, reconstruct, extend, expand,

maintain, [®epad®rs] or operate the [tuerppike] project and (if
included in the request for proposals) an envircnmental
consultant contract. [The—Atteorney—General—or—theFfttorney

- 1o . l . 13 e luded—i }
negotiations—with—thepreposer:] If a comprehensive development
agreement satisfactory to the department cannot be negotiated

with that proposer, or if, in the course of negotiations, it
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appears that the proposal will not provide the department with

the overall best value, the department will formally end

negotiations with that proposer and, in its sole discretion,
either:

(1) reject all proposals;

[+4] modify the request for proposals and begin again
the submission of proposals; or

{3) [+5+] proceed to the next most highly ranked proposal
and attempt to negotiate a comprehensive development agreement

with that entity [paety] in accordance with this paragraph.

(1) Negotiations with envircnmental consultant. TIf an

environmental consultant contract satisfactory to the department
cannot be negotiated with the selected consultant, the
department may elect to terminate negotiations and proceed with

the negotiation of the comprehensive development agreement only.
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§27.5, Unsolicited Proposals,

(a) Applicability. Private entities may submit unsolicited

proposals to the department requesting participation in an
eligible [a—turapike] project [feo—be-econstrueted—pursuant—to—the
Tornpike—Aet]. Unsolicited proposals that comply with the
requirements of this section shall be processed in accordance
with the requirements of this section.

(b) Proposal contents. A proposal requesting department

participation in a proposed [&urapike] project shall be filed
with the department and must include the following information:
(1) the limits, scope, and lccation of the proposed
project, including all proposed interconnections with other
transportation facilities;
(2) the results expected from project implementation and
the critical factors for the project's success;

(3) all studies previously completed by the proposer

concerning the project;
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(4) [eemplete] information concerning the experience,
expertise, technical competence, and qualifications of the
proposer and of each member of the proposer's management team
and of other key employees, [e¥] consultants, and

subcontractors, including the name, address, and professional

designation of each member of the proposer's management team and

of other key employees, [e®] ccnsultants, and subcontractors,

the capability of the proposer to undertake [develep] the
proposed project, and information responsive to the evaluation

criteria listed in §27.4(d) [+4e}] of this subchapter;

(5) [e—prepesed—financiat—plan—for thepreopesed preojeet
] Lneludes, o : . ! . i
prepesed——seurees—eof fundss]
[t6+] a specific description of the level and nature of

participation sought from the department, including technical

support and financial participation;

(6) [++r] to the extent then available, information

relevant to [reeessary—fer] the department's performance of

[department—teo—earry-out] its environmental review

responsibilities under §27.3(l} [+k}+] and (m) [4+3] of this

subchapter;

description of potential social, economic, and environmental
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impacts [+] and potentially competing facilities [and

propesers);
(8) [+499] other information of probable interest to the

department; and

(9) [4383] the proposal review fee required [(e£-$26+500

a—-the—feorm—preseribed] by §27.3(h) [4€¥] of this subchapter.

(c) Evaluation of unsclicited propesal. Any proposal

properly filed with the department in accordance with subsection
(b) of this section and accompanied by the proper proposal
review fee will be reviewed by the department. The department
may meet with the proposer as necessary to clarify the proposal,
Oor may issue requests for clarification. Based on that review
and any clarification, [apr—initial-recommendation—will be made
te—the-commigsien—as—te—whether] the department will determine

whether to [shewld] further evaluate its requested participation

in the applicable [furnpike! project. If the department

determines_ that further evaluation of the proposal is warranted,

a recommendation will be made to the commissicon to issue a

request for competing proposals and qualifications. That

recommendation shall be based on whether the proposed project:
(1) is compatible with existing and planned
transportation facilities; and

(2) furthers state, regional, and local transportation
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plans, programs, policies, and goals, as well as [the—prepesalls
respensiveness—te] such other [ewaluatien] criteria as the
department deems relevant.

(d) Approval to request competing proposals and

qualifications. If the [4mditial] recommendation is that the

department further evaluate the proposal and its requested

participation in the applicable [twrnpike] project, and the
commission approves that recommendation, the department will
publish notice of that decision and provide an opportunity for
the submission of competing proposals and qualifications as
provided in this section. The department will publish a notice
in the Texas Register and in one or more newspapers of genéral
circulation in this state. The notice will state that the
department has received an unsolicited proposal under these
rules [and—the PuenpikeRAet], that it intends to evaluate the
proposal, that it may negotiate a comprehensive development
agreement with the proposer based on the proposal, and that it
will accept for simultaneous consideration any competing
proposals and qualifications that the department receives in
accordance with these rules within 45 days of the initial
publication of the notice in the Texas Register, or such
additional time as authorized by commission order. In

determining whether to authorize additional time for submission
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of competing proposals and qualifications, the commission will
consider the complexity of the proposed project. The notice
will summarize the proposed [tueapike] project, and identify its

proposed location and any proposed interconnections with other

transportation facilities [;—and-previde—a—econceptual—design].

party—responding—to—thenetdeesr] The notice will also specify

the criteria that will be used to evaluate the [upselieited

prepesatl—ondany—eempeting] proposals, and the relative weight

given to the criteria. The department may provide traffic

counts, forecasts, conceptual designs, and other available

technical studies, reports, and data either in the request for

competing proposals and qualifications or upon request of any

entity responding to the request.

(e) Submission of supplemental proposal by original

proposer. The private entity submitting the original

unsolicited proposal shall be required to submit a proposal in

response to the request for competing proposals and

qualifications. A proposal submitted by that entity and any

other entity in response to a request [a—metiee] must contain

the information required by subsection (b) of this section and

any other information required in the request.
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(f) [+4ey] Exclusive procedure to consider competing

proposals. Failure by a prospective proposer to submit a

competing proposal [—tegether—with theproper preopesal review
fee—in—the—formprescribed—by §273{tdr—of-this subchapters]
within the 45-day period or such additional time as authorized
by the commission, shall preclude the proposal from
consideration by the department unless and until the department
terminates consideration of, or negotiations on, the original

unsolicited proposal, as supplemented in response to the request

for competing proposals and qualifications, and any and all

competing proposals received within that time period. The

department shall [wi33] not be obligated to grant requests to

extend the time period to submit competing proposals. The [+

and—the] receipt of one or more competing unsclicited proposals

during that period will not trigger the posting or publication
of a new notice or the commencement of any new time period.

(g) [4&] Noncompeting proposals. TIf the [The] department

receives [reecognizes—that—it-may reeceive] proposals that have

certain characteristics in common with the original unsolicited
proposal, yet differ in other material respects LT——$ﬁ*%hese
eages], the department reserves the right, in its sole
discretion, to treat such a proposal as either a competing

proposal or a noncompeting proposal. Because of the
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consequences to a proposer of failing to submit a proposal that
the department could later deem a competing proposal within the
45-day period, or such additional time as authorized by the
commission, prospective proposers are strongly urged to monitor
the department's notices of unsolicited proposals received, and
be prepared to submit within that time period if they perceive
that a prcposal they are considering or are preparing bears
certain similarities to, or has characteristics in common with,
an unsolicited propcsal which is the subject of a notice. A

proposal that is deemed tec be noncompeting will be evaluated as

a new unsolicited proposal in accordance with this section.

(h) [+g+] Evaluation of proposals - competing proposals.

Upon the expiration of the 45-day period, or such additional
time as authorized by the commission, the department will

subject the oxiginal unsolicited proposal, as supplemented in

response to the request for competing proposals and

qualifications, together with any and all properly submitted

competing proposals, to the following evaluation process. If

one or more properly submitted competing proposals are received,

the department shall review the proposals [—tegether—with—the
originad—unselieitedpropesaly] utilizing the evaluation

criteria set forth in §27.4(d) [+4e)>] of this subchapter and the

request for competing proposals and qualifications, and the
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information specified in subsection (b) of this section. The
department will identify those proposers that will be considered
qualified to submit detailed proposals for the proposed project,
and the process will proceed in the manner described in
§27.4(e)-(1) [+e—+tn+] of this subchapter.

i) [+&+) Evaluation of proposals - no competing proposals,

If no properly submitted competing proposal is received, the

department will evaluate the original unsolicited proposal, as

supplemented in response to the request for competing proposals

and qualifications, proceeding [szegquest—a—detaited propesalt

propesal—and—will—proeeced], to the extent applicable, in the

manner described in §27.4(h)-({l) [4+e—t)] of this subchapter,

§27.6. Protest Procedures.

(a) Applicability. .This section prescribes exclusive

procedures for protests regarding:

(1) allegations that the terms of a request for

qualifications, request for competing proposals and

qualifications, or request for proposals are wholly ambiguous,

contrary to legal requirements applicable to the procurement, or

exceed the department's authority;
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(2) a determination as to whether a qualifications

submittal or proposal is responsive to the requirements of the

request for qualifications, request for competing proposals and

qualifications, or request for detailed proposals, as

applicable;

(3) short-listing determinations; and

(4) award of a comprehensive development agreement.

(b) Required early communication for certain protests.

Protests concerning the issues described in subsection (a) (1) of

this section may be filed only after the proposer has informally

discussed the nature and basis of the protest with the

department, .following the procedures for those discussions

prescribed in the request for qualifications, request for

competing proposals and qualifications, or reguest for detailed

proposals, as applicable.

(c) Deadlines for protests.

(1) Protests concerning the issues described in

subsection (a) (1) of this section must be filed as soon as the

baslis for the protest is known, but no later than 20 calendar

days prior to the date for submission of the qualifications

submittal or proposal, unless the protest relates to an addendum

to the request, in which case the protest must be filed no later

than 5 business days after the addendum is issued.
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(2) Protests concerning the issues described in

subsection (a) (2) of this section must be filed no later than 5

business days after receipt of the notification of non-

responsiveness.

(3) Protests concerning the issues described in

subsections (a) (3) and (4) of this section must be filed no

later than 10 business days after the earliest of the

notification of short-listing or intent to award, and the public

announcement of the short-listing determination or the apparent

best value proposer.

(d) Content of protest. Protests shall completely and

succinctly state the grounds for protest, its legal authority,

and its factual basis, and shall include all factual and legal

documentation in sufficient detail to establish the merits of

the protest. Statements shall be sworn and submitted under

penalty of perjury.

(e} Filing of protest. Protests shall be filed in the

manner and at the address specified in the request for

qualifications, request for competing proposals and

qualifications, or request for proposals, and a copy of the

protest shall be submitted to all other proposers for the

project.

(f) Comments from other proposers. Other proposers may
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file statements in support of or in opposition to the protest

within 7 days of the filing of the protest. The department

shall promptly forward copies of all such statements to the

protestant. Any statements shall be sworn and submitted under

penalty of perijury.

(g) Burden of proof. The protestant shall have the burden

of proving its protest. No hearing will be held on the protest.

The preotest shall be decided on the basis of written

submissions.

{h) Decision on protest. The department emplovee specified

in the request for qualifications, request for competing

proposals and qualifications, or request for proposals, as

applicable, shall issue a decision on the protest within 30 days

of the filing of the protest. The designated employee shall not

be a member of a subcommittee or committee involved in the

evaluation of proposals for the project.

(i) Protestant's payment of costs. If a protest is denied,

the propeoser filing the protest shall be liable for the

department's costs reasonably incurred to defend against or

resolve the protest, including legal and consultant fees and

costs, and any unaveoidable damages sustained by the department

as a consequence of the protest.

(J) Rights and obligations of proposers. FEach proposer, by
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submitting its proposal, expressly recognizes the limitation on

its rights to protest provided in this section, and expressly

walves all other rights and remedies and agrees that the

decision on the protest is final and conclusive. If a proposer

disregards, disputes, or does not follow the exclusive protest

remedies provided in this section, it shall indemnify and hold

the department and its officers, employees, agents, and

consultants harmless from and against all liabilities, fees and

costs, including legal and consultant fees and costs, and

damages incurred or suffered as a result of such proposer’s

actions. Fach proposer, by submitting a proposal, shall be

deemed to have irrevocably and unconditicnally agreed to this

indemnity cbligation.
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