TEXAS TRANSPORTATION COMMISSION
ALL_ Counties MINUTE ORDER Page 1 of |

ALL Districts

‘The Texas Transportation Commission (commission) finds it necessary to adopt the repeal of
§82.1-2.4, §§2.40 - 2.43, §§2.45 - 2.47, §2.49, and §2.50, relating to environmental policy, codified
under Title 43, Texas Administrative Code, Chapter 2, Subchapters A and C, and to propose new
§§2.1 — 2.20 relating to environmental policy, to be codified under Title 43, Texas Administrative
Code, Chapter 2, Subchapter A.

The preamble and the adopted repeals and new sections, attached to this minute order as
Exhibits A - D, are incorporated by reference as though set forth at length verbatim in this minute
order.

IT IS THEREFORE ORDERED by the commission that the repeal of §§2.1-2.4,
§§2.40 — 2.43, §§2.45 — 2.47, §2.49, and §2.50, and the new §§2.1 — 2.20 are adopted and are
authorized for filing with the Office of the Secretary of State.

The executive director is directed to take the necessary steps to implement the actions as
ordered in this minute order, pursuant to the requirements of the Administrative Procedure Act,
Government Code, Chapter 2001.

Submytted and revieﬁa ' . Recommended by:
ii’a; was =7 A llD 77 2D ke

Director, Environmental Affairs Division Executive Director
110778 DEC1406
Minute Date

Number Passed
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Texas Department cof Transportation Page 1 of 15
Environmental Policy

Adcption Freamble
The Texas Department of Transportation (department) adopts the
repeal of §§2.1-2.4, concerning comprehensive policy on the
environment, the repeal of §2.40, purpose, §2.41, definitions,
$2.42, federal-aid transportation projects, §2.43, non federal-
aid transportation projects, $§2.45, emergency action procedures
and compliance with other regulaticns, §2.46, special right-of-
way acguisitions, §2.47, maintenance programs and actions,
§2.49, rail transportation projects, and $§2.50, financial
assistance for toll facilities and pass-through toll projects,
and simultaneously adopts new Subchapter A, environmental review
and public involvement for transportation projects, New §2.5,
52.9, and §2.11 are adopted with changes to the proposed text as
published in the October 13, 2006 issue of the Texas Register
(31 TexReg 8466). The repeal of §8§2.1-2.4, §2.40, §2.41, §2.42,
§2.43, §2.45, $§2.46, §2.47, §2.49, and $2.50, and new §§2.1-2.4,
§§2.6-2.8, §2.10, and §82.12-2.20 are adopted without changes to
the proposed text as published in the Octoker 13, 2006 issue of

the Texas Register {31 TexReg 8466) and will not be republished.

EXPLANATTON OF ADOPTED REPEALS AND NEW SECTIONS

The repeals and new sections restate the rules on the
department’s environmental processing of transportation
projects. The new sections reorganize the rules, including

consolidating the provisions on policy. There are separate

OGC: 12/01/06 10:08 AM Exhibit A
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Environmental Policy

sections for the distinct parts of environmental preccessing, for
example, the classification of a project, coordination with
other agencies, and public involvement. And the requirements
under each part of processing (e.g. public involvement) are in
chronological order. When this preamble explains that a section
"restates" the requirements in the repealed rules, it means the
requirements are the same compared to the repealed sections, but

the provisions have been recrganized to make them easier to use.

The reorganization also facilitates the department’s
implementation of federal law. Later in the preamble it
describes how the rules implement the Safe, Accountable,
Flexible, Efficient Transportation Eguity Act: A Legacy for
Users (P.L. 109-059) (SAFETEA-LU). There are numerous new
requirements concerning processing an environmental impact
statement including the preparation of a coordination plan. The
sections on coordination with other agencies and on public
participation provide logical places to add the new

requirements,

The new sections implement new law, including SAFETEA-LU, as
described later in this preamble. In some instances there are
additional changes, compared to the repealed rules, and those
changes are described later in this preamble. The new sections

implement the requirements concerning environmental processing

0OGC: 12/01/06 10:08 AM Exhibit A
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tor a federal-aid project in 23 C.F.R. part 771, and satisfy
Transportation Code, §201.604, that the department provide by
rule for the environmental review of the department’s
transportation projects that are not subject tc review under the

National Environmental Policy Act.

New $2.1, General; Emergency Action Procedures, includes
subsections on pelicy, applicability, the definition of
"transportation project," purpose, other applicable
envircnmental law, and emergency action procedures, that
censolidate and restate the provisions in the repealed rules.
Subsection {d) specifies that the environmental processing for a
project must also comply with the regquirements in Subchapter C
if applicable. This is a reference to the rules remaining in
Subchapter C that are not adopted for repeal in this rulemaking.
Subsection (f) specifies that the meaning of "district" is broad
as used in the new rules. Sometimes a project sponscr will not
be the district within whose geographical boundaries the project
lies. For example, the department office responsible for an
airport project is the aviation division. Continuing with the
example, when the rules specify that the "district" shall take
certain actions concerning the project, it shall mean the

aviation division.

New 52,2, Definitions, defines terms used in the chapter. 1In

CGC: 12/01/06 10:08 AM Exhibit A
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many instances the definitions are the same compared to the
repealed rules. The terms "action" and "maintenance action™ are

deleted because the new rules do not use them. The section

includes new terms, for example, "EIS," "de minimis,"” "need and
purpose,” "preliminary design," and "transportation
enhancement." The terms were added so that the reader may more

easily understand the rules, or to define new terms not in the

repeals.

New §2.3, Federal-Aid Transportaticn Project, restates the
requirements in repealed §2.42. Subsections (c) and {e) add new
provisions, and allow the department to implement portions of
SAFETEA-LU. New subsection {(c) recognizes that the Federsal
Highway Administration (FHWA) and the department may enter intc
a memorandum cof agreement under 23 U.S.C §139, §326, or §327,
under which FHWA delegates to a state transportation agency the
authority to issue approvals cf envircnmental documents and take
other actions. Subsection (c) (2} specifies that wherever in
Chapter 2 it specifies that FHWA may issue an approval or take
an action, the environmental division may issue the approval or
take the action if FHWA has delegated appropriate authority to
the department. New subsection (e) authorizes the department tc
request that FHWA publish in the Federal Register a notice that
a permit, license, or approval is final, and notice of

limitations of claims feor judicial review under 23 U.S.C.
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§139(1).

New §2.4, Project Coordinaticn, restates the duties of the
district and envircnmental division on exchanging information
concerning a project with other governmental agencies (called
"coordination"). This section, and the fellowing new sections,
also implement SAFETEA-LU. The law establishes new reguirements
for environmental processing that apply to a federal-aid project
that is classified as an environmental impact statement (EIS)
project. 23 U.S.C. §139. New §2.4{a) defines a "participating
agency" as any agency, department, or other unit of federal,
state, local, or Indian tribal government, that may have an
interest in a project. A& "cooperating agency" is a
participating agency that is a federal agency that either has
jurisdiction by law or has special expertise with respect to any
envirenmental issue. 40 C.F.R. §1501.6. The new rules use the
same terms to prevent confusion when interpreting federal rules

and department rules.

New §2.5, Pubklic Involvement, restates the requirements for
public involvement concerning a project. There are also new
provisions. Subsection {e) concerns public involvement for an
EIS project or supplemental environmental impact statement
(SEIS} project. Subsection {e) (l) concerns the applicability of

the provisions in the subsection that implement Section 6002 of

0OGC: 12/01/06 10:08 AM Exhibit A




10

11

12

13
14
15
16
17
18
19
20
21
22
23

Texas Department of Transportation Page & of 15
Environmental Policy

SAFETEA-LU (23 U.5.C. §139). For a federal-aid project, the
SAFETEA-LU requirements apply if the original notice of intent
(NOI) was pubklished in the Federal Register after August 10,
2005, (The effective date of SAFETEA-LU was August 11, 2005.)
For purposes of consistency, for a state project, the
requirements apply if the original NOI was published in the
Texas Register after August 10, 2005. Subsection {e) (9)
concerns additicnal requirements for notice of availability of a
final envirconmental impact statement (FEIS) for a Trans-Texas
Corridor project. This implements House Bill 2702, 79
Legislature, Regular Session, 2005 (HB 2702), and new

Transportation Code, §227.004 (b).

New §2.6, Public Involvement-Meeting with Affected Property
Owners, restates the requirements for this type of public

involvement.

New §2.7, Public Involvement-Public Meeting, restates the

requirements for this type of public involvement.

New §2.8, Public Involvement-Opportunity for Public Hearing,

restates the requirements for this type of public involvement.

OGC: 12/01/06 10:08 aM Exhibit A
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New $2.9, Public Involvement-Public Hearing, restates the
requirements for this type of public involvement. Subsection
(b) lists the type of projects for which a public hearing is
mandatory. This includes a project that requires the taking of
public land designated and used as a park, recreation area,
wildlife refuge, historic site, or scientific area, as covered
in Parks and Wildlife Code, §826.001 et seq, or requires the
taking of private land designated and used as an historic site.
The state public hearing requirement applies whether or not
there is a finding the taking is de minimis uncer federal law.
See, SAFETEA-IU and 23 U.S5.C §128. Subsection (d) (2) concerns
the publication of notice of a public hearing. The requirement
has been changed because "newspaper" is now plural. If the
dominant language spoken by the local population affected by a
transportation project is other than English, then the district
should publish notice both in a newspaper in English, and in
ancther newspaper in the local language. If the dominant local
language is English then publishing the notice in one newspaper
is sufficient. Also, the requirements have been changed
slightly for a project that reguires the taking of public land
designated and used as a park, recreation area, wildlife refuge,
historic site, or scientific area. The requirements now track
exactly the requirements in Parks & Wildlife Code, §26.002, to
ensure that the department complies with the statutory

reguirements,

OGC: 12/01/06 10:08 AM Exhibkit A
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New §2.10, Categorical Exclusicn (CE), restates the

- environmental review requirements for a project classified as a

categorical exclusion. Subsection (a) (2) states that the
section does not apply to the purchase of an option to acquire
real property. The section alsc does not apply to the exercise
of an option or other early or advance acquisition of right-of-
way. The subsection also adds a cross raference to new
provisions in §2.17 concerning Special Right-of-Way Acquisition
on this subject. The new provisions are discussed later in this
preamble. Subsection (¢} (2) (Y) adds a new example of a blanket
CE: utility installations along or across a transportation
corridor. The department’s programmatic agreement with FHWA
concerning the processing of CE projects identifies this type of

work as a blanket CE.

New §2.11, Environmental Assessment (EA), restates the
envircnmental review reguirements for a project classified as

requiring an environmental assessment.

New §2.12, Environmental Impact Statement (EIS), restates the
environmental review requirements for a project classified as
reguiring an envircnmental impact statement. Subsection {e) (1)

concerning the preparation of the draft envirconmental impact

OGC:; 12/01/06 10:08 AM Exhibit A
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statement (DEIS) includes a new provision on developing the
preferred alternative to a higher level of detail. This
implements SAFETEA-LU. 23 U.S.C. §139(f)(4). Subsection (e) (2)
adds new reguirements for preparation of a DEIS for a Trans-
Texas Corridor project. This implements HB 2702, and new

Transportation Cocde, §227.004(a).

New $2.13, Reevaluation, restates the environmental review
regquirements for when a project must undergo a reevaluation.
Subsection (e} concerning a notice of continuous activity is a
new provision that reflects existing department practice. For a
project that is not complete, the district must submit to the
environmental division a report showing why a reevaluation is

not needed.

New §2.14, Supplemental Environmental Assessment, authorizes the
department to prepare a supplemental environmental assessment.
The new section reguires the preparation of a supplemental EA
when there are changes to the project that were not evaluated in
the EA, or when there is new information or circumstances that
were not evaluated in the EA. The scope of the supplemental
document may be limited to the changes, rather than a scope that
focuses on the entire project as required for a reevaluation.

The new section i1s similar to a provision for a supplemental

OGC: 12/01/06 10:08 AM Exhibit A
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envirenmental impact statement (SEIS) that provides if the
department is uncertain of the significance of new impacts, the
department shall develop appropriate environmental studies,
including an EA, to assess the impacts of the changes, new
information, or new circumstances. See repealed $2.43(h) (4),
and new §2.15(d). The department believes it is appropriate to
use the same procedure for a project classified as an EA. The
department believes this is an efficient use of department
resources to focus on the known changes and prepare & thorough
review of those changes. The scope of a supplemental EA would
be limited to changss to the project that were not evaluated in

the EA, or new information or circumstances.

New §2.15, Supplemental Environmental Impact Statement (SEIS),

restates the reguirements for an SEIS.

New §2.16, Mitigation, restates the requirements for mitigating
the envircnmental impacts of a project. There are also new
provisicns. Portions of subsection {b) and subsection (c)
implement HB 2702, concerning new Transportation Code, §201.617,
and the repeal of Transportation Ceode, §201.6061. HB 2702
requires that before the department acquires by purchase or
condemnation real property to mitigate an adverse envirconmental
impact, the department shall, if authorized by the applicable

regulatory authority, offer to purchase a conservaticn easement

OGC: 12/01/06 10:08 AM Exhibit A
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comply with the National Environmental Policy Act and federal
rules adopted under that law.

(d) Additional reguirements for certain projects.
Subchapter C of this chapter (relating to Additional
Requirements for Certain Types of Transportation Projects)
prescribes additional environmental requirements for certain
types of projects.

{e) Other applicable environmental law. For a
transportation project, in addition to the requirements in this
subchapter and Subchapters B and C of this chapter, the
department shall ensuré compliance with state and federal law
including the Endangered Species Act, 16 United States Code
§§1531 et seq.: the Rivers and Harbors Act, 33 United States
Code §§401 et seqg.; the Federal Water Pollution Act (cemmonly
known as the Clean Water Act), 33 United States Code §51251 et
seq.; 33 Ccde of Federal Regulations Parts 114 through 115; the
Safe Drinking Water Act, 42 United States Code $S§300f et seq.;
Section 106 of the National Historic Preservation Act, 36 Code
of Federal Regulations Part 800.

(f) Preocessing by district or other office. When this
subchapter and Subchapters B or C of this chapter requires that
a district undertake certain acticns, ancther office of the

department shall take the actions if the other office controls

NOTE: New Sections Exhibit B
OGC: 11/30/06 3:18 PM
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processing of the project. The Aviation Division may control
the processing of an aviation project. The Transportation
Planning and Programming Division may control the processing of
a railroad project. The Texas Turnpike Authority Division may
contrel the processing of a toll project. This subsection only
concerns the processing of a project, and does not confer
authority on a district or other coffice to issue approval of an
environmental document.

{(g) Roles of department and cther entities. For a project
by a private or public entity, the entity shall submit a written
proposal to the department for a determination of the respective
roles and responsibilities of the entity and the department
under this subchapter. The department shall determine and issue
in writing the respective roles and responsibilities of the
entity and the department.

(h) Emergency action procedures and compliance with other
regulations.

(1) Any request for deviations from the procedures in
this subchapter because of emergency circumstances will be
handled on a case by case basis. Emergency circumstances will
include natural disasters, such as floods, hurricanes, tidal
waves, earthquakes, severe storms, landslides, or catastrophic

failures from any cause.

NCTE: New Sections Exhibit B
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(2) All applicable state and federal emergency
environmental permitting and approval processes will be
followed.

(3) The work shall be limited to those actions directly
related to public health and safety and to further minimize loss
of public infrastructure.

(4) The project files shall contain copies of all

cocrdination and approvals obtained.

§2.2. Definitions. The following words and terms, when used in
this subchapter and Subchapters B and C of this chapter shall
have the following meanings, unless the context clearly
indicates cotherwise.

{1) Affected local government--The governing body of a
county or municipality in which a project is located.

(2) Affected public cfficial--An elected official of a
county or municipality in which a project is located, or a
member of the United States Congress or the Texas Legislature in
whose district a project is located.

(3} Agency--A state or federal governmental body having
jurisdiction over environmental issues related to transportation
facility development.

(4} Aviation prciject--The constructicn, enlargement,

NOTE: New Sections Exhibit B
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repair, cor planning of an airport or air navigational facility
as part cf the aviation facilities development program.

{5) Beneficial use project--The productive and positive
use of dredged material as proposed by the U.S. Army Corps of
Engineers.

{€) Best management practices--Practices that are
determined to be the most efficient, practical, and cost
effective measures to guide a particular activity or address a
particular problem.

(7) CE--Categorical Exclusion. The definition and
processing of a CE is in §2.10 of this subchapter (relating to
Categorical Exclusion (CE)).

(8) Certification of the public involvement process—-The
written verification from a district stating that the
reguirements to afford an opportunity for a public hearing, or
the requirements for a public hearing, as specified in this
subchapter, have been met.

(9} Commission--The Texas Transportation Commission.

(10) Conversion--An approval by the commission to convert
a non-tolled segment of the state highway system to a toll
project.

(11) Coordination plan--A plan for organizing and
managing public and agency participation in and comment on the

NOTE: New Sections Exhibit B
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environmental review process for a project that requires an EIS.

{12) DEIS--Draft Environmental Impact Statement. The
definition and processing of a DEIS is in §2.12 of this
subchapter, subsection (e) (relating to DEIS).

{13) De minimis impact--An impact on a publicly owned
park, recreation area, wildlife refuge, or waterfowl refuge that
does not adversely affect the activities, features, and
attributes cof that property, or an impact te an historic site
that will have no adverse affect to that site.

(14) Department—--The Texas Department of Transportatiocn.

(15) Disposal plan--An cperaticnally suitable method for
the placement of dredged material that avoids or minimizes
adverse environmental impacts.

(16) District--One cf the 25 geographical districts into
which the department is divided. Under §2.1(f) of this
subchapter (relating to Processing by district or other office)
other department divisions may satisfy the environmental
processing requirements to be completed by a "district.”

(17) EA--Environmental Assessment. The definition and
processing of an EA is in §2.11 of this subchapter (relating to
Environmental Assessment (EA)).

{18) EIS--Environmental Impact Statement. The definition

and processing of an EIS is in §2.12 of this subchapter

NCTE: New Sections Exhibit B
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{(relating to Environmental Impact Statement (EIS)}.

(12) Environmental division--The Environmental Affairs
Divisicn of the department.

(20) Environmental document--Environmental document
includes categorical exclusion documentation, environmental
assessments, environmental impact statements, éupplemental
envircnmental assessments, and supplemental environmental impact
statements. An envirconmental document incorporates
environmental repcrts, shows coordination and consultation
efforts, and shows cost and engineering elements.

(21) Environmental permits, issues, and commitments
(EPIC)--Any permit, issue, coordinaticn commitment, or
mitigation obligation necessary tc address, offset, or
compensate for scocial, economic, or environmental impacis of a
project, including scle scurce agquifer coordinatiocn, wetland
permits, stormwater permits, traffic noise abatement, threatened
or endangered species coordination, or archeological permits,
and any mitigation or other commitment associated with the
project.

(22) Environmental studies--The investigations cof
potential environmental impacts to determine the environmental
process to be followed and to assist in the preparation of the

envircnmental document. Environmental studies include studies

NOTE: New Sections Exhibit B
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conducted during transportation planning and project

develcpment, and studies conducted to evaluate alternatives.

{23) FEIS--Final Environmental Impact Statement. The
definitien and processing of an FEIS is in §2.12 of this
subchapter (relating to Environmental Impact Statement (EIS)).

(24) FONSI--Finding of No Significant Impact. The
definition and processing of a FONSI is in $§2.11 of this
subchapter (relating to Environmental Assessment (EA)).

{25) Federal interagency coordination team—QA group
established te review proposed federal development projects
related tc the Gulf Intracoastal Waterway and whose duties
include, among other things, advising on the consistency
determinaticns.

(26) Gulf Intracocastzal Waterway (GIWW)--The main channel,
not including tributaries or branches, of the shallow draft
navigation channel running from the Sabine River southward along
the Texas coast to the Brownsville Ship Channel near Port
Isabel.

(27) Gulf Intracoastal Waterway Advisory Committee
(GIWAC) --An interagency committee comprised of members appointed
by the department to represent state agencies having
jurisdiction in the protection of the state’s natural, historic,
and economic resources. The GIWAC is created for the purpose of

NOTE: New Sections Exhibit B
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advising and assisting the department:

(A) in developing a unified methed to address problems
and recommend solutions for the needs of the GIWW, for the
protection of the envircnment and the state’s natural and
historic resources affected by the waterway, and for the
promotion of the economic welfare of the state’s interest in the
GIWW;

{B) in developing proposals for a disposal plan or a
beneficial use project that will address dredged material
disposal inveolving a segment of the GIWW identified by the U.S,
Army Corps of Engineers as in need of maintenance dredging; and

(C) on the acguisition of disposal sites in an
environmentally sensitive and operaticnally suitable manner.

(28} Highway construction project--A highway improvement
project involving the construction or reconstruction of a
highway.

(22) Human environment--Interpreted comprehensively to
include the natural and physical environment, and the
relationship of people with that environment.

t30) Jurisdiction--For purposes of §2.44 of this chapter
(relating to Gulf Intracocastal Waterway Projects), the term
shall mean:

(A) for & city, the area within the incorporated city

NOTE: New Sections Exhibit B
OGC: 11/30/06 3:18 BPM
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limits and the extraterritorial jurisdiction of a city; and

{B) for a county, any area within the boundaries of
that county, excluding incorporated areas and areas within the
extraterritorial jurisdiction of a city.

(31) MAPO--Meeting with Affected Property Owners. The
definition of a MAPO is in §2.6 of this subchapter {relating tc
Public Involvement-Meeting with Affected Property Owners
(MAPQ) ) .

(32) Maintenance program--2A collection of maintenance
work performed singularly or collectively on the state highway
system. The following categories have been established as
maintenance programs:

(A) Bridge maintenance--Lctivities to repair or perform
preventive maintenance on bridges, culverts, retaining walls,
and barrier walls.

(B) Customer service--Activities related to providing
the traveling public with services, including maintaining rest
areas, plcnic areas, and litter barrels.

(C) Debris and spills--Activities related to removing
debris from the right of way, including litter, roadway debris,
spills, and sweeping.

(D) Drainage--Activities related to maintaining

drainage systems and slopes on the right of way and within

NCTE: New Sections Exhibit B
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drainage easements, including roadside ditches, slopes,

channels, creeks, streams, and rivers.

{E) Ferry maintenance--The maintenance and operation of
ferries under Transportation Code, $§342.001.

(F') Maintenance enhancement--Maintenance activities
that improve the access to a highway or improve the performance
of the highway system such as the installation of turn lanes,
turnouts, turn-arcunds, driveways, or shculders.

(G} Pavement maintenance--Activities te repailr cr
perform preventive maintenance on pavements, including work
performed on the pavement surface, base, sub-base, sub-grade, or
embankment.

(H} Roadside appurtenances--Activities related to
fixtures along the roadways, including signs, delineators,
mailboxes, guard rails, attenuators, illumination, and signals.

{I) Traffic pavement markings--Activities related to
markings con the pavement to control vehicular movement,
including installing and removing striping, specialty markings,
and pavement markings.

(J} Vegetation management--Activities performed to
establish and maintain the condition of the roadway and rcadside
on the state highway right of way, including mowing operations,

pest management, revegetation techniques, ercsion control,

NOTE: New Sections Exhibit B
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wildflower preservation and propagation, tree and brush trimming
and removal, and the preservation of threatened and endangered
plant species.

(33) NOI--Notice of Intent. The definition and
processing of an NOI is in §2.5 of this subchapter, subsection
(e) (relating to Public invelvement for EIS project or
supplemental EIS project).

(34) Mitigation--An activity undertaken to avoid or
minimize a transportation project’s impacts to the environment;
te rectify the impacts by repairing, rehabilitating, or
restoring the affected environment; to reduce or eliminate the
impacts over time by preservation and maintenance; or to
compensate for the impacts by replacing or providing for
substitute resocurces or environments.

(3%) Need and purpcse--The transportation issue that a
proposed project seeks to address and the justification for the
expenditure of public funds.

(36} Preliminary design--

(A} The portion of design work on a project that
supports one or more of the activities listed in clauses (i)
through {iv) of this subparagraph.
(1) The evaluation of alternative courses of action.

(11) Preparation of information to satisfy EPIC

NOTE: New Sections Exhibit B
OGC: 11/30/06 3:18 PM
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requirements.

(1ii} Work taken to reduce project risks for the
final design and construction phase of the project, including
geotechnical investigations, utility surveys, hazardous
materials assessments, and other investigations and analyses.

(iv) Work taken to document a base case as part of an
effort to define the requirements that apply tc final design or
construction.

(B} Preliminary design does not include an activity
that 1s an irreversible commitment of resources that forecloses
the implementation of reasonable and prudent alternatives.

(37) Public hearing--A formal hearing to receive public
input in determining a preferred alternative for, or any changes
to, a transportation project.

(38) Public involvement--An ongoing phase of the project
development process that encourages and solicits public input
and provides the public the opportunity to become fully informed
regarding project development.

{39) Public meeting--An informzl meeting that assists in
the preparation of environmental documents. A public meeting
may be held with local public officials, local, neighborhood, or
special interest groups, or the general public, for the purpose

of exchanging ideas and cocllecting input on the need for, and

NCTE: New Sections Exhibit B
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possible alternatives to, a transportation project.

(40) Public transportation project--A project that may
involve either capital or operaticnal funding for the purchase
of rolling stock, capital improvements, and facility
renovations, and provisicn for public transportation services as
defined under Transportation Code, Chapters 455, 456, 458, and
46l.

(41) ROD--Reccrd of Decision. The description and
processing of a ROD is in §2.12 of this subchapter, subsection
(f) (relating to FEIS).

(42) SEIS--Supplemental Environmental Impact Statement.
The description and processing of an SEIS is in §2.15 of this
subchapter (relating to Supplemental Environmental Impact
Statement (SEIS) ).

(43) Significantly--Shall have the same meaning as the
term is used and has been interpreted under the National
Environmental Policy Act and 40 Code of Federal Regulations
§1508.27.

(44) State project--A nonfederal-aid transportation
proiject.

(45) Supplemental EA--Supplemental Environmental
Assessment. The definition and processing of a Supplemental EA

is in §2.14 of this subchapter (relating to Supplemental

NOTE: New Sections Exhibit B
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

Texas Department of Transpertaticn Page 16 cf 87
Environmental Policy
Environmental Assessment (Supplemental EA}}.

(46) Transportation Enhancement--An activity that is
listed under 23 United States Code §101(a) (35}, relates to a
transportation project, and is eligible for federal funding
under 23 United States Code §133. The focus of transportation
enhancement activities is to improve the transportation
experience in and through local communities.

(47} Trans-Texas Corrider--The system of multimodal
facilities designated by the commission under Transportation
Code, §227.011.

(48) Toll project--Has the meaning assigned by

Transportation Code, §201.001.

§2.3. Federal-Aid Transportation Project.

{a) Federal-aid transportation project. A federal-aid
transportation project is a project that uses federal highway or
transit funding, or requires approval by a federal agency, for
example, for access to the interstate highway system.

(b} Applicable requirements.

{1l) For a federal-aid transportation project the
department shall comply with:
(A) this section:

(B) this subchapter and Subchapters B and C of this

NCOTE: New Sections Exhibit B
oGc: 11/30/06 3:18 BM
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chapter; and

(C) the rules of the federal agency from which the
department seeks approval of the project that implements the
Naticnal Environmental Policy Act {For highway projects, the
department shall comply with the rules of FHWA located at 23
Code of Federal Regulations Part 771.).

(2} Aviaticn projects that utilize federal aviation funds
shall comply with Federal Aviation Administration (FAA)
procedures established to comply with 42 United States Code
§§4321 et seq.

(3) Public transpertation projects that utilize federal
transit or federal highway funds shall comply with paragraph (1)
of this subsection.

(c) Issuance of approval; delegation of authority.

(1} When an approval is reguired undér this section for a
highway project the FHWA will issue the approval. However, FHWA
and the department have entered into a programmatic agreement
that designates certain projects as a CE; if a project is
considered a CE under the programmatic agreement then the
prcject is deemed approved by FHWA,

(2) If FHWA delegates appropriate authority to the
department to issue approval of an environmental document, or

the authority to take any other action described in this

NOTE: New Sections Exhibit B
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subchapter and Subchapters B or C of this chapter, then wherever
it specifies that FHWA may issue the approval or take the
acticn, the environmental division may issue the approval or
take the action.

(3) When an approval is required under this section for
an aviation project the FAA will issue the approval. When an
approval is reguired under this section for a public
transportation project the Federal Transit Administration will
issue the approval. When an approval is required under this
section for a railroad project that requires the approval of the
Surface Transportation Board, the appreoval will be issued by
that board.

(d) Projects by other entities.

(1} This subsection applies to a transpcrtation precject
planned and developed by other governmental entities or by
private entities that may utilize federal funds or other federal
assistance.

(2) A developing entity shall submit to the environmental
division a written propecsal concerning the respective rcles and
responsibilities of the entity and the department under this
section. In response, the environmental division shall issue
written instructions on respective roles and responsibilities.

{3) The governmental or private entity must obtain the

NOTE: New Sections Exhibit B
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approval of the environmental division of the matters described
in this paragraph. If FHWA rules specify a matter requires FHWA
approval also, the environmental division shall seek the
approval of the FHWA. The environmental division may issue an
approval on behalf of FHWA if there is a delegation of authority
as described in subsesction (c} of this section. Unless the
environmental division determines that project specific
considerations warrant changes to the roles and
responsibilities, the entity shall complete the following
activities:

{A) prepare environmental reports and studies;

{B) submit appropriate environmental documentation;

{C) prepare any revision to environmental
documentation;

(D) prepare legal and public notice reguired in this
subchapter;

(E) conduct public involvement required by this
subchapter, including obtaining court reporters for public
hearings, and providing accommodations for persons with special
communication or physical needs if requested;

(F) prepare materials toc be used at a public meeting or
public hearing:;

(G} prepare responses to comments;

NOTE: New Sections Exhibit B
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{H) prepare a summary and analysis, and comment and
response report, for a public meeting or public hearing held (If
a hearing was held, prepare a certification that it was held in
accordance with §2.9 of this subchapter (relating to Public
Involvement-Public Hearing), and the Civil Rights Act of 1964
and the Civil Rights Restoration Act of 1987);

(I) prepare a verbatim transcript of any public hearing
and the original certification of the public involvement process
as descriked in this subchapter; and

(J) submit documentation showing that all EPIC is
complete or will be completed including copies of permits or
other approvals required pricr to construction.

(4) When a governmental or private entity submits for
approval to the department an environmental study or related
documentation the entity shall provide a number of copies that
is sufficient for distributicn. The environmental divisicen
shall specify the number of copies required.

(¢) The FHWA may submit for publication in the Federal
Register a notice that a permit, license, or appreval 1s final,
and notice of limitation of claims for judicial review under 23
United States Code §139(1l). If FHWA delegates additional
authority to the department, the environmental division may

submit the notices for publication.
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5§2.4. Project Coordination.

ta) Participating agencies and cooperating agencies. A
participating agency is any agency, department, or other unit of
federal, state, leccal, or Indian tribal government, that may
have an interest in a project. The district is responsible for
inviting and designating participating agencies concerning a
project. The environmental divisicon is responsible for inviting
and designating participating Indian tribal governments. The
district, in consultation with the environmental division, may
also designate a participating agency as a cooperating agency
under 40 Code of Federal Regulations Part 1501. For a federal-
ald project, the FHWA shall designate the participating agencies
and cooperating agencies.

(b) District. Unless otherwise provided in Subchapter B of
this chapter (relating to Memoranda of Understanding with
Natural Resource Agencies), the district responsible for a
project shall perform the following coordination activities:

(1) initiate a cooperative development process with local
governmental entities in order te assist in the planning of
projects;

(2} initiate early coordination with federal and state

agencies, and maintain open lines of communication with local or
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area offices of applicable agencies;

(3) continue coordination with federal and state agencies
throughout project planning; every reasonable effort shall be
made to resolve interagency disagreements;

{4) seek input from each affected local community on the
aesthetic character of a proposed project, other than
transportation projects that involve rehabilitation or
resurfacing of a bridge or highway;

(5) for an EIS project, make information available to
participating agencies and cooperating agencies as early as
practicable when preparing environmental studies regarding the
environmental and sociceconomic resources located within the
project area and the general locations of the alfernatives under
consideration:;

{6) for an EIS project, develop a coordination plan under
$2.5 of this subchapter (relating teo Public Involvement) and, if
one has been prepared, send a schedule for the completion of the
environmental review proccess prepared under §2.5 of this
subchapter to local or area offices of applicable agencies, and
make 1t available to the public.

(c) Environmental division. The environmental division
shall perform the coordination activities described.in this

subsection.
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{1) Continue coordination with federal and state agencies
throughout project planning. Every reasonable effort shall be
made to resolve interagency disagreements.

(2) Conduct the environmental processing of a project,
including any additicnal interagency contact, coordinatioen,
consultation, evaluation, and final approvals.

(3) Provide project data and analyses to applicable
agencies, including coordination of environmental studies and
mitigation proposals with the Texas Commission on Environmental
Quality, the Texas Historical Commission, and the Texas Parks
and Wildlife Department. The environmental division shall
previde project data and analyses no later than 30 days prior to
the date the environmental division approves an environmental
document. That deadline does not apply 1f coordination is
provided to applicable agencies under memoranda of understanding
develcped under Transportation Code, §201.607, and Subchapter B
of this chapter.

(d) Texas Review and Comment System (TRACS).

(1) The department shall comply with 1 TAC Chapter 5,
subchapter B, concerning state and local review of federal and
state assistance applications.

(2) The department shall initiate coordination under

TRACS with appropriate regional review agencies (RRA). Types of
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projects that are exempt from RRA review include those that do
not:

(A} regquire additional right of way;

(B} change the layout or function of connecting roads
or streets or of the facility being improved:;

(C) adversely affect abutting real property; or

(D} otherwise have a substantial social, ecenomic, or
environmental impact.

(3) The TRACS procedures shall supplement the

department’s traditional policy of direct coordination with

other agencies and local governmental entities.

§2.5. Public Involvement.
(a) Applicability.

{1) A reference in this subsection to public involvement
means this section and §2.6 of this subchapter (relating to
Public Involvement-Meeting with Affected Property Owners (MAPO))
through §2.9 of this subchapter (relating to Public Involvement-
Public Hearing).

(2} The public inveclvement for a transportation project
is based on the precject’s type, complexity, and level of public
concern that is based on environmental issues.

(b) Responsible cffice.
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(1) The district responsible for a project shall be
responsible for conducting public inveolvement.

(2} Each district shall maintain a list of elected public
officials, individuals, and groups interested in transportaticn
projects. A district shall provide notification to these
individuals and groups of a public meeting and of a public
hearing.

(c) Public involvement for CE project.

(1) The district shall review §2.6 of this subchapter and
hold a MAPO if appropriate.

(2) The district shall review $2.7 of this subchapter
{relating to Public Involvement-Public Meeting} and hold a
public meeting if appropriate.

{3) The district shall review §2.8 of this subchapter
(relating to Public Involvement-Opportunity for Public Hearing)
and §2.9 of this subchapter and provide an opportunity for
public hearing and hold a public hearing if appropriate.

(4) If the district held a public hearing, the district
shall publish a notice of availability in local newspapers
having general circulation of the availability of the summary
and analysis, and the comment and response report of the public
hearing, and how to cbktain copies of the summary and analysis

and comment and response reports. The district shall give the
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notice of availability to the metropolitan planning
organization, and provide the notice to the local media through
a press release.

(d) Public involvement for EA project or Supplemental EA
project.

(1) The district shall review §2.7 of this subchapter and
held a public meeting if appropriate.

{2) The district shall review §2.8 and §2.9 of this
subchapter and provide an opportunity for a public hearing or
hold a public hearing if appropriate.

{3) If the district held a public hearing, the district
shall publish a notice of availability in local newspapers
having general circulation of the availability of the summary
and analysis, and the comment and response report of the public
hearing, and how tco obtain copies of the summary and analysis
and comment and response reports. The district shall give the
notice of availability to the metropelitan planning
organization, and provide the notice to the local media through
a press release.

(4 If a FONSI is issued concerning the transportatiocn
project the district shall give notice of availability of the
FONSI to the metropeclitan planning organization, and to the

local media by press release.
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{e) Public involvement for EIS project or supplemental EIS
project.
{1l) Applicability of certain requirements.

(A) Except as provided in subparagraph B of this
paragraph, the requirements in this subsecticn apply to projects
that are an EIS procject c¢r SEIS project.

(B} The requirements in this subsection that implement
Section 6002 of the Safe, Accountabkle, Flexible, Efficient
Transportation Equity Act: A Legacy for Users (P.L. 109-

058) (SAFETEA-LU) (23 United States Code $§139) apply only to
certain EIS projects and SEIS projects. The requirements apply
to a federal-aid project if the original NOI was published in
the Federal Register after August 10, 2005%. The requirements
apply to a state project if the original NOI was published in
the Texas Register after August 10, 2005.

(2) Notice of Intent (NOI},

(A) Notice of intent means a notice that an
envirconmental impact statement will be prepared and considered.
An NOI is a required form of public involvement. The department
shall publish an NOI prior to the preparation of an EIS, and
when the department determines it is necessary to supplement a
final EIS.

{B) The NOI shall:
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{1) briefly describe the project;

{ii1) identify known and potential significant impacts
on the human envirconment to the extent known at this stage of
project planning;

(iii) identify any preliminary alternatives under
consideration by the department:

(iv) identify the federal approvals anticipated tc be
necessary for the project;

(v} identify whether, when, and where any sccping
meetings will be held;

(vi} state that the scoping meeting is an opportunity
for participating agencies, cooperating agencies, and the public
to be involved in defining the need and purpose for the proposed
project, and to assist in determining the range of alternatives
for consideration in the DEIS;

{(vii) give a proposed schedule for completion of the
environmental review process, if available; and

{viii) give the name and address of the designated
department employee who can answer questions about the project
and the EIS.

(C) The district shall prepare a draft NOI. The
environmental division shall review and, if appropriate, approve
the notice. For a federal-aid project, FHWA shall review and,
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if appropriate, approve the notice.

(D} If the environmental division approves the NOI the
environmental division shall submit it for publication in the
Texas Register. If it is a federal-aid project, the department
shall provide a copy of the approved NOI to FHWA for publication
in the Federal Register. The district shall publish the NOI or
a summary in local newspapers.

(E) After publication of the NOI the district shall
begin the scoping process and prepare the coordination plan
under paragraph (3) of this subsection.

{3) Coordination plan.

(A) A coordination plan is a plan for coordinating
public and agency participation in and comment on the
envircnmental review process. As early as practicable in the
envircnmental review process the district responsible for a
project shall prepare a plan. The district may develop a
coordination plan on a project by project basis.

(B) Except as provided in subparagraph (D) of this
paragraph, a ccordination plan shall provide for:

(i) an initial scoping meeting that addresses:
(I} a draft need and purpose statement, together
with backup materials and a request for comments on it;

(IT) a draft coordination plan for the entire
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envirenmental review process, and a request for comments on it;

(III) the range of alternatives, and the known or
potential significant impacts (to the extent known at this stage
of project planning) to be addressed in the EIS;

(IV) a propcsed methoed of alternatives analysis
specifying the level of detail for each alternative proposed by
the district, and a request for comments;

(V) informaticn feor issue identification and
resolution, including infermation regarding the environmental
and socioeconomic rescurces located within the project area and
the general locations of the alternatives under consideration;
and

(Vi) identification of the potential participating
agencies and cooperating agencies;

{ii) a second scoping meeting that presents:

(I) the approved coordination plan;

{TI) the range of alternatives based on the
approved need and purpcse; and

(IITI} the method and level of detail used for the
alternatives analysis, after taking into consideration input
given during the initial scoping meeting;

(111} a deadline of no less than 45 days for comment

on the DEIS from avallability of the DEIS (For a federal-aid
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project, the materials are deemed available upon publication in
the Federal Register of notice of the public availazbility of the
document. The deadline for all other comment pericds is nc more
than 30 days from availability of the materials on which comment
is requested.); and

(iv) identification of the participating agencies and
cooperating agencies.

(C) A coordination plan may include a schedule for
completion c¢f the environmental review process for the project.
In establishing a schedule, the district shall consider:

(1) the responsibilities of participating agencies
and cooperating agencies under applicable laws;

(ii) rescurces available to the cooperating agencies;

(iii} overall size and complexity of the project;

(iv} the overall schedule for and cost of the
project; and

(v) the sensitivity of the natural and histeric
resources that could be affected by the project.

(D}‘Scoping meetings are not required for a
supplemental EIS.

(E) The district shall obtain approval of a
coordination plan in accordance with this subparagraph.

(i) The district shall submit the draft coordination
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plan to the environmental division for approval before the
initial scoping meeting. For a federal-aid project, the FHWA
shall review, and if appropriate, approve the draft coordination
plan.

{ii) The district shall circulate the approved draft
coordinaticon plan to the identified agencies to invite them to
become cone or both participating agencies and cooperating
agencies during the envircnmental review process, to comment on
the draft coordination plan, and te comment on a proposed
schedule for the completion cof the environmental process if one
is available. The district shall consider comments by the
agencies concerning need and purpose, the range of alternatives,
the method of alternatives analysis and level of detail, and the
schedule for completing the environmental review process if
available. The district shall circulate the approved draft
coordination plan to the public under paragraph (6} of this
subsection. The district shall consider comments by the public
concerning purpose and need, and the range of alternatives. The
district shall allow no less than 30 days for comment on the
draft coordination plan and schedule. For an EIS the deadline
shall be after the initial scoping meeting and before the second
scoping meeting. After the comment period the district shall

submit the coordination plan to the envirommental division for
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approval. For a federal-aid project the envircnmental division
shall submit the plan tc FHWA for approval.

(F) The district shall give a copy of the approved
coordination plan, plus any approved schedule for completion of
the environmental review process, to the participating agencies
and cooperating agencies and shall make it available to the
public.

(G) A deadline fcor comment by agencies and the public
established in a ccordinaticn plan may be changed in accordance
with this subparagraph.

(1} A deadline may be extended for gcod cause. The
good cause shall be documented in the administrative record for
the project. For a federal-aid project, the environmental
division shall submit the proposed extended deadline to FHWA for
approval.

(i1) The district must obtain the concurrence of
participating agencies and cooperating agencies to shorten a
deadline, and their concurrence shall be documented in the
administrative record for the project. For a federal-aid
project, the environmental division shall submit the proposed
shortening of the deadline to FHWA for approval.

(4) Public meeting. The district shall hold at least one

public meeting under §2.7 of this subchapter.
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(55 Notice of availability of DEIS. DNotice of
availability cf the DEIS shall be made under this paragraph
after the DEIS is approved under §2.12 of this subchapter,
subsection (e) (relating to DEIS).
(A} The environmental division shall:

(1} publish a notice of availability in the Texas
Register describing a circulation and comment pericd of no less
than 45 days and identifying where comments are to be sent;

(ii) for a federal-aid project, provide a copy cof the
notice of availability to FHWA for publication in the Federal
Register;

(11i) transmit the DEIS at nc charge tc state
agencies through the TRACS system, and directly to participating
federal agencies and cooperating federal agencies; and

(iv) coordinate directly with other governmental
entities in accordance with memoranda of understanding under
Subchapter B of this chapter, memoranda of agreement, or other
formal and informal agreements with those entities.

{B) The district shall:

{1) publish a notice of availability in local
newspapers describing a circulation and comment period of no
less than 45 days and identifying where comments are to be sent;

and
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(ii) coordinate directly with local agencies,

including the appropriate metropolitan planning organization.

(6) Circulation of draft coordination plan, DEIS, and
FEIS. This paragraph applies to the c¢irculation of the draft
cocrdination plan when it is approved under this subsection, and
to the circulation of the DEIS and FEIS when the respective
documents are approved under §2.12 of this subchapter (relating
to Environmental Impact Statement (EIS)). The district shall
prepare an initial printing of the document in sufficient
guantity to meet the request for copies that can be reasonably
expected from agencies, organizations, and individuals. Copies
shall be provided upon reguest. The district shall place copies
of & draft coordination plan or DEIS in appropriate designated
public locations, such as local government offices, libraries,
or other public institutions. The district shall transmit the
FEIS to a person, organization, or agency that made substantive
comments on the DEIS or reguested a copy. The environmental
division shall give the document to the participating state and
federal agencies, and tc ccoperating agencies. The department
may charge a fee not to exceed the cost of reproduction. 1In the
case of a lengthy document, the district or environmental
division may provide alternative circulation prccesses under 40

Code of Federal Regulations §1502.19, including the circulation
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cof a summary.

{7) Public hearing concerning DEIS. A public hearing
concerning the DEIS shall be held under this paragraph after the
DEIS is approved under §2.12 of this subchapter, subsection (e)
(relating to DEIS).

(A) The district shall hold a public hearing for a DEIS
highway improvement project in accordance with §2.9 of this
subchapter.

(B} The district shall make available the DEIS at a
designated location for the general public 45 days in advance of
the public hearing.

{8) Notice of availability of FEIS. Notice of
availability shall be made under this paragraph after the FEIS
is approved under $§2.12 of this subchapter.

(A) For a federal-aid project, the environmental
division shall provide a copy of the notice of availability of
the FEIS to FHWA for publication in the Federal Register.

(B) The envirconmental division shall publish a notice
of availability of the FEIS in the Texas Register. The district
shall publish a duplicate notice in local newspapers. The
notices shall:

(i) include information on obtaining copies; and

(1i) state that the public will have no less than 30
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days following publication of the notice in the Texas Register
to submit comments, and how the public may submit comments.

{(C) The environmental division shall coordinate
directly with other governmental entities in accordance with
memoranda of understanding under Subchapter B of this chapter,
memoranda of agreement, or other formal and informal agreements
with those entities.

(9) Notice of availability of FEIS for project on Trans-
Texas Corridor. In addition to the requirements in paragraph
(7} ¢of this subsection, after the FEIS for a project on the
Trans-Texas corridor is approved under §2.12 of this subchapter,
the district shall take the actions described in this paragraph.

(A) The district shall post the FEIS on the
department’s internet website, along with information detailing
where a copy may be ;eviewed or obtained.

(B) The district shall notify the following persons
that the FEIS is available on the department’s website:

(i) each state senatcr and representative who
represents any part of the area in which a segment cf the
project is located; and

(ii) the commissioners court of each county in which
the project is located.

(10) Notice of ROD. The environmental division shall
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publish notice of the ROD in the Texas Register. The district

shall publish a notice of availability of the ROD in local

- newspapers.

(f) Additional reguirements for certain projects. This
subsection applies to a project that involves the addition of
one or more vehicular lanes to an existing highway, or to the
construction of a highway at a new location, following project
approval cof a CE, or issuance of a FONSI or ROD. Pursuant to
Transportation Code, §203.022{a), the district shall give notice
of a transportation project to owners of adjacent property, and
affected local governments and public officials. The district
shall review the requirements in §2.8 and §2.9 of this
subchapter and provide an opportunity fer public hearing and
hold a public hearing if appropriate.

(g) After completion of public invelvement. Following
completion cof the public involvement process, the department
shall publicize through press releases project specific planning
and development decisions in order to keep the public informed
of any new or continuing issues. Changes to the project may
require additional public involvement.

(h) Additiconal requirements for project affected by
significant changes.

(1} Pursuant to Transportation Code, §203.022(b), the
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district shall provide an additicnal cpportunity for public
involvement for a project that has received project approval.
This subsection applies if:

(A} the project involves the addition of one or more
vehicular lanes to an existing highway, or to the construction
of a highway at a new locatiocn; and

(B) there are conditions relating to land use, traffic
volumes, and traffic patterns that have changed significantly
since the project was originally subject to public review and
comment .,

(2) If this subsection applies to a project the district
shall conduct public involvement under this paragraph.

(A) The district shall provide an opportunity for
public hearing under $§2.8 of this subchapter.

(B) The district shall hold a public hearing under §2.9
of this subchapter if the project requires the taking of public
land designated and used as a park, recreation area, wildlife
refuge, historic site, or scientific area.

(3) The subsection does not apply to a public
transportation project.
{i1) Notice of impending construction. Pursuant to
Transportation Code, §203.022(c), the district shall send notice

of impending construction of a project that involves either the
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addition of at least one travel lane or construction of a
project on new location to landowners abutting the roadway as
identified by tax rolls, and to affected local governments and

public cfficials.

§2.6. Public Involvement-Meeting with Affected Property Owners
(MAPO)

(a) The district shall hold one or more MAPCs when a
project requires detours, a minimal amount of right-of-way
acqguisition, or temporary construction easements.

{b) The district shall hold a MAPO when a minor location or
design revision occurs after the environmental document has been
approved and the public involvement requirements have been
completed.

{c) The affected property owners include:

(1) property owners adjacent to the project: and
(2) other affected property owners (e.g., a business or
governmental entity that may be affected).

(d) The district shall maintain the administrative record

of a MAPO and forward a summary to the environmental division.

§2.7. Public Involvement-Public Meeting.

(a) Meetings with the public and other entities. &
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district may hold one or more public meetings with local public
cfficials, interested citizens, the general public, and local,
neighborhood, or special interest groups for the purpose of
exchanging ideas and collecting input on the need for, and
possikble alternatives to, a project. A public meeting shall be
held during the drafting of a DEIS.

{b) Reqguirements for public meeting. If the district
elects to hold a public meeting or if this section requires a
public meeting, the reguirements of this subsection apply.

(1) The district shall hold the meeting as early as it
determines feasible to assure public input into project
planning.

(2) The meeting shall provide a free exchange of project
views and concerns,

(3) The meeting shall be held during project planning and
development in order to keep the public informed.

(4) The meeting shall be held at a time and place
convenient to the public in the wvicinity of the project.

{5) Notice of a public meeting shall be appropriate for
the anticipated audience to maximize attendance.

(c) Summary of meeting. Follewing a public meeting the
district shall prepare a written summary of the proceedings,

including the comments received, responses to comments, and
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modificatieons, if any, to the project resulting from comments.
The summary shall be forwarded tec the envircnmental division for

review.

§2.8. Public Inveolvement-Opportunity for Public Hearing.
(a) Opportunity to make request.

(1) An opportunity to request a public hearing shall be
afforded for a project that requires the acquisition of
significant amounts of right of way, substantially changes the
layout or function cf the connecting rcadways or of the facility
being improved, adds capacity, has a measurable adverse impact
on abutting real property, or otherwise causes a substantial
social, economic, or environmental effect, or for which the
department determines it is in the public interest.

(2) An opportunity to request a public hearing shall be
afforded for a project if the results of the environmental
studies support a FONSI. However, if deemed appropriate, a
public hearing may be held, and affording an opportunity for
hearing bypassed.

(3} If a public hearing is not required under §2.9 of
this subchapter (relating to Public Involvement—Public Hearing),
the district may afford an opportunity for public hearing as

another form of public involvement.
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(b) When to provide opportunity. The opportunity to
request a public hearing shall be afforded after the
environmental division determines the environmental document is
technically complete and approves it as a full-disclosure
decument suitable for public review. For a federal-aid project,
FHWA shall review the document and, if appropriate, determine it
is technically complete.

(¢) Procedural requirements.

(1) The district shall publish two notices of the
opportunity to request a public hearing in local newspapers
having general circulation.

(A) The first notice shall be published at least 30
days in advance of the deadline date set by the district for
submission of written reguests for holding a public hearing.

{B) The second notice shall be published no more than
10 nor less than seven days prior to the deadline.

(2) If the population that will be affected by the
project is predominantly non-English speaking, the notices must
alsc be published in the dominant language in accordance with
Presidential Executive Crder 13166, Improving Access to Services
for Persons with Limited English Proficiency.

(3) The district shall zalso mail notice of the
opportunity to request a public hearing tc landowners abutting
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the rcadway as identified by tax rolls, and to affected local
governments and public cofficials.

(4) Ne further action shall be taken to hold a public
hearing if at the end of the time set for affording an
opportunity to reguest a public hearing no reguests are received
or the district has addressed the concerns of the persons
requesting the public hearing. The district office shall submit
a certification of the public inveclvement process to this effect
to the envircnmental division.

(d) Bypass coppeortunity for hearing. A district is not
required to comply with this section if the district elects to

hold a public hearing.

§2.9. Public Involvement-Public Hearing.

{a) Purpose. A public hearing is held to present project
alternatives and to encourage and sélicit public comment. The
hearing is held after location and design studies are developed
and the envircnmental document is considered technically
complete and approved as a full disclosure document suitable for
public review by the environmental division. For a federal-aid
project, the public hearing shall be held after FHWA determines
the environmental document is considered technically complete

and approved as a full disclosure.
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(b} Public hearing required. A district shall hold a
public hearing 1f one or more of the paragraphs in this
subsection apply to the project.

(1) A project with substantial public interest or
controversy.

(2} An EIS proiect.

(3} A high-profile procject.

(4) A request for hearing is received under §2.8 of this
subchapter (relating to Public Involvement—Cpportunity for
Public Hearing):

(3) A project requires the taking of public land
designated and used as a park, recreation area, wildlife refuge,
historic site or scientific area, as covered in the Parks and
Wildlife Code, §826.001 et seq, or requires the taking of
private land designated and used as an historic site. The state
puklic hearing requirement applies whether or not there is a
finding the taking is de minimis under federal law.

(6) A precject requiring a public hearing under
Transportation Ccde, §203.021.

(7) An aviation project requiring a residential or
commercial relccation.

(8) In accordance with Transportation Ceode, §201.604,

between one and nine individuals submit a written request for &
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hearing and the district is unable to address the concerns of
the individuals, or if ten or more individuals submit a written
request for a hearing. Notwithstanding the preceding sentence,
a public hearing is not required if a public hearing has already
been held concerning the project, or if the hearing requests are
received after the environmental document for the project is
approvad,

(9) A project requires the taking of private land
encumbered by an agricultural conservation esasement purchased
under Natural Resources Code, Chapter 183.

(¢} Documents available for public inspection. The
district shall make available to the public at designated
locations for no less than 30 days before a public hearing the
maps, drawings, environmental studies and documents concerning
the project. For an EIS project the district shall make
available the DEIS for 45 days.

(d) Notice of public hearing.

(1) A notice shall contain the information listed in this
paragraph.

{A) Time, date, and location of the hearing.
{B) A description of the project termini, need and
purpose, improvements, and right of way needs.

{(C) A reference to maps, drawings, environmental
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studies and documents, and any other information about the
project that is available for public inspection at the
designated locations.

(D) A reference to the potential for relocation of
residences and businesses and the availability of relocation
assistance for displaces.

(E) A statement that written comments may be presented
for a pericd of 10 days after the hearing.

(F) The address where written comments may be
submitted.

(G) Whether the project encroaches on a floodplain,
wetland, or a scle-scurce aquifer recharge zone.

(H) A statement, if applicable, that the project will
require the taking of public land designated and used as a park,
recreation arega, wildlife refuge, historic site, or scientific
area, and whether the taking is de minimis under federal law.

(I} A statement, if applicable, that the project will
require the taking of land protected by an agricultural
conservation easement.

(J) A statement that provisicn will be made for persons
with special communication or physical needs related to the
public hearing if reguested,

(2} Publication of notice.
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(A) Except as provided in subparagraph (B} of this
paragraph, the district shall publish a notice twice in local
newspapers having general circulation. The first notice shall
be published at least 30 days before the hearing. The second
notice shall be published no more than 10 days nor less than
seven days before the hearing.

(B} For projects requiring the taking of public land
designated and used as a park, recreaticn area, wildlife refuge,
historic site, or scientific area under Parks and Wildlife Code,
$26.002, the district shall publish notice under this
subparagraph.

(1) The notice must be given in writing to the
perscn, organization, department, or agency that has supervision
of the land proposed to be used or taken.

(ii) The notice must state clearly the proposed
program or project and the date and place for the public
hearing. The notice must be given at least 30 days bkefore the
date for the public hearing.

(iii) Notice must alsoc be given to the public by
publishing a notice similar to that specified in this section
once a week for four consecutive weeks. The last days of
publication must not be less than cne week or more than two

weeks before the date of the hearing. The notice must be
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published in a newspaper of general circulation, which paper
must be published at least six days a week in the county where
the land proposed to be used or taken is situated.

(iv) If there is no newspaper that qualifies under
clause (iii) of this subparagraph, the notice must be published
in a qualifying newspaper that is published in any county
adjoining the county where the land is situated. If there is no
qualifying newspaper published in any adjoining county, then the
notice must be published in a qualifying newspaper published in
the nearest county to the county where the land is situated. TIf
there is no qualifying daily newspaper published therein, the
notice must be published in any newspaper of general circulation
published in the political subdivision affected. If no
newspaper is published in the political subdivision, the notice
must be published in a newspaper published in the political
subdivision nearest the political subdivision affected.

{3) If the population that will be affected by the
project is predominantly non-English speaking, the district
shall alsc publish notice in the dominant language in accordance
with Presidential Executive Order 13166, Improving Access to
Services for Perscns with Limited English Proficiency.

(4) The district shall mail notice to landowners abutting
the proposed project as identified by tax rolls, affected local
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gevernments, and public officials.

(e) Public hearing and comment. The district shall make
all testimony given at a public hearing a part of the public
hearing record. A person or other entity shall submit written
comment to the district no later than 10 days after the close of
the public hearing.

{f) Documentation of public hearing. If the district held
a public hearing, the district shall submit to the environmental
division for review and approval:

{l) two copies each of the verbatim transcript, the
public hearing summary and analysis, and the comment and
response report;

(2) the original certification of the public involvement
process signed by the district engineer or his or her designee,
containing:

(A) general information on the public hearing;

(B) a statement regarding consideration of the
economic, social, and environmental impacts of the project:

{C) a statement regarding consideration of the
statutory provisicons of the Civil Rights Act of 1964 and the
Civil Rights Restoration Act of 1987; and

(D) a statement regarding the project’s consistency

with planning goals and objectives.
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§2.10. Categorical Exclusion (CE).
(a) Applicability.

{1) This section applies to a transportation project
designated by the department as & CE under the section. A CE is
a project or asscciated facilities that de not individually or
cumulatively have a significant environmental impact.

(2) This section does not apply to the purchase of an
option to acguire real preoperty, or to the exercise of an opticn
or other early and advance acquisition of land. The reguired
environmental review for these transactions is specified in
§2.17 of this chapter (relating to Special Right-of-Way
Acguisition).

{b) Restrictions on designaticn,

(1).A CE action directly, indirectly, or cumulatively,
shall not:

(A) induce significant impacts to planned growth or
land use for the area;

(B) cause any significant environmental impacts to any
natural, cultural, recreational, historic, or other resource;

(C) cause any significant impacts to air, noise, or
water quality;

(D) relocate significant numbers of people: or
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(E) cause significant impacts on travel patterns.

(2) The CE action shall not involve unusual circumstances
or lead to:

(A) significant environmental impacts;

(B) substantial controversy on environmental grounds;

(C) significant impact on properties protected under
§4{f) of the Department of Transportation Act, (49 United States
Code §303) or §106 of the National Historic Preservation Act,
(16 United States Code §470f}); or

(D) inconsistencies with any appropriate federal or
state laws, requirements, or administrative determinations
relating to the environmental aspects of the action.

(c) Blanket CE.

(1} The department may determine that a procject be
processed as a blanket CE, based on department experience that a
project is similar to other projects that did not involve
significant environmental impacts.

(2) Examples of a blanket CE include:

(A) an action that does not invelve or lead directly to
construction, such as planning and technical studies, grants or
training and research programs, engineering feasibility studies
that either define the elements of a proposed highway

improvement project or identify alternatives, so that social,
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economic, and environmental effects can be assessed for
potential impact;

(B) construction of bicycle and pedestrian lanes,
paths, and facilities ccnsisting of work on an existing road,
path, or lane and completely within the footprint of the
existing sub-grade course;

(C) activities included in the state’s "Highway Safety
Plan" as required by 22 United States Code §402;

(D) landscaping:

(E} installation cf fencing, signs, pavement markings,
small passenger shelters, traffic signals, and railrcad warning
devices 1f no substantial land acgquisition or traffic disruption
will occur;

{F) emergency repalrs as defined in 23 United States
Code §125;

{G) acguisition of scenic easements;

(H) minor improvements to existing rest areas and truck
welgh stations;

(I) ridesharing activities;

(J) alterations toc facilities or vehicles in order to
make them accessible for elderly and disabled persons;

(K) improvements, regular maintenance, and emergency

repairs to existing mechanical, electromechanical, hydraulic,
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electronic, and manned toll collecticon facilities:

(L) minor expansion of toll plazas and approach aprons;

(M} renovation or rehabilitation of airport runways
where no additional right of way is required, and where existing
rights of way have been previously disturbed;

(N) renovation or rehabilitation of airport facilities
where no additional right of way is required, and where existing
rights of way have been previously disturbed;

(0) installation or upgrading of airfield lighting
systems, including runway end identification lights, visual
approach aids, beacons, and electrical distribution systems;

(P} installation of miscellaneous items at airports,
including segmented circles, wind or landing direction
indicators or measuring devices, or fencing;

{Q) grading or removal of obstructions on airport
property and erosion control actions with no off-airport
impacts;

(R) noise compatibility programs for airports;

(3) track and railbed maintenance improvements carried
out within existing right of way;

(T} projects consisting of work classified as a seal
coat, overlay, resurfacing, rehabilitation, or restoration done

within existing right of way on an existing road completely
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within the footprint of existing subgrade course;

(U) highway traffic operation improvements including
the installation of ramp metering control devices and lighting:

(V) approval for disposal of excess right of way or for
joint or limited use of right of way, if the proposed use does
not have significant adverse impacts;

(W) installation of noise barriers cor alterations to
existing publicly cowned buildings to provide for noise
reduction;

(X} installation of infrastructure and systems to
support intelligent transportation systems; and

(Y) utility installations along or across a
transportation corridor.

{3) Before a project is approved as a blanket CE the
district shall visit the project area and confirm that there are
no environmental issues, or that the envircnmental issues are
not significant, and obtain any required permits and approvals.
The district shall determine if coordination is required under
state or federal law, including the Endangered Species Act,
Wational Historic Preservation Act, Texas Antiquities Ccde,
Clean Water Act, and the Rivers and Harbors Act. If the
district identifies environmental issues the project may not be
approved as a blanket CE. A project that uses property
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protected under §4(f) of the Department of Transportation Act,
(49 United States Code §303) or §106 of the Naticnal Historic
Preservation Act, (16 United States Code §470f), or uses public
land designated and used as a park, recreation area, wildlife
refuge, historic site, or scientific area under Parks and
Wildlife Code, §26.002, may not be approved as a blanket CE.

t4) The environmental division may determine that the
division shall approve a type of project as a blanket CE,
including projects listed in paragraph (2) of this subsection.
Unless the environmental division has directed it shall approve
a type cf project as a blanket CE, a district may review and
approve a blanket CE.

(d} Additional projects that are a CE.

(1) A project may meet the criteria for a CE and be
approved under the procedure in this subsection. A project
approved under this subsection shall net viclate the
restrictions in subsection (b) of this section.

(2) Examples of a CE under this subsection include:

(A) modernization of a highway outside of the existing
sub-grade by resurfacing, restoration, rehabilitation,
reconstruction, adding shoulders, or adding auxiliary lanes such
as parking, weaving, turning, or c¢limbing and passing, and
correction cof substandard curves and intersections:
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(B) highway safety cr traffic operation improvement
projects including the installation of ramp metering contrcl
devices and lighting;

(C) bridge rehabilitation, reconstruction, or
replacement, or the construction of grade separation to replace
existing at-grade railroad crossings;

(D) addition of travel lanes or any added capacity on
an existing highway using only existing right of way, after
public involvement:

(E) transportation corridor fringe parking facilities;

(F) construction of new truck weigh stations or rest
areas;

(G} apprevals for changes in access contrcl, with
appropriate puklic involvement;

(H) rehabilitation or reconstruction of existing rail
and bus buildings and ancillary facilities if only minor amounts
of additicnal land are required and there is not a substantial
increase in the number of users;

(I} constructicn of bus transfer facilities (an open
area conslisting of passenger shelters, boarding areas, kiosks,
and related street improvements) located in a commercial area or
other high activity center in which there is adeguate street

capacity for projected bus traffic;
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(J} construction of rail storage, maintenance, or
inspection facilities in areas used predominantly for industrial
or transportation purposes if the construction is not
inconsistent with existing zoning and if there is no significant
neise impact on the surrounding community;

(K} construction of new or expanded bicycle and
pedestrian lanes, paths, and facilities, except a project that
is a blanket CE under subsection (c) of this section: and

{L) runway extensions requiring minor amounts of
additional rights of way, and expansion of airport facilities
requiring minor amounts of additional rights of way.

{3) A project may be designated as a CE under this
subsection only after environmental division approval. The
district shall submit documentation showing that the specific
conditicns or criteria for a CE are satisfied and that
significant environmental effects will not result. The district
shall submit a descriptive letter, an envircnmental issues check
list, or a brief envircnmental evaluation. The documentation
must show the project dces not violate the criteria in
subsection (b) of this section. The documentation must show
that significant envircnmental impacts will not result based cn
the results of an evaluation of the project, and any
coordination with resource agencies. All EPICs shall be
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summarized in the documentation. The EPICs that will be
performed during construction shall be included in the plans,
specifications, and estimates.

{(e) The district and the environmental division shall
retain documentation in the project file showing a project meets

the CE criteria.

$2.11. Environmental Assessment (EA).
(a) Applicability.

(1) This section applies to a transportation project when
the extent of environmental impacts is not readily discerned.

(2) An EA is a public disclosure document that provides
sufficient evidence and analysis for determining whether to
prepare an EIS or issue a FONSI, and that describes the need for
the project, any alternatives considered, and the extent of
envirocnmental impact including direct, indirect, and cumulative
impacts. The department shall conduct environmental studies and
prepare an EA to determine the nature and extent of
envircnmental impacts, and to provide full disclosure of preoiject
impacts to the public.

(3} For an aviation project involving any residential or
commercial relocations, environmental studies shall be conducted
and an EA shall be prepared. For an aviation project that
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requires an EA, the department shall utilize the format and
content reguirements of Federal Aviation Administration (FAA)
procedures established to comply with 42 United States Code
§§4321 et seq.

(b) Purpose. The EA shall be prepared as a decision-making
document. If the environmental studies show that the impacts
are not significant, then the EA shall conclude with a FONSI.

If the studies show that the impacts are significant, then the
EA shall conclude that an EIS is required.

(c) Cocrdination and consultation.

(1) For a project that requires an EA, the department
shall, at the earliest appropriate time, begin coordination and
consultation with state and federal resocurce agencies, local
political subdivisions, and the public to achieve the following:

(A} define the scope of the project;

(B) identify and evaluate any alternatives meeting the
project’s established need and purpose, including evaluation of
the no-build alternative;

(C) determine potential social, economic, and
environmental impact;

(D) identify mitigation measures and alternatives that
might avoid, minimize, or compensate for adverse environmental

impacts; and
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(E) identify other environmental reviews, permits, and
other approvals, as well as consultation requirements that
should be done as part of the decision-making studies.

(2) The department shall include in the EA the results of
review and consultation with regulatory agencies, and a summary
of the agency contacts and comments received.

(d) Public Involvement. The district and environmental
divisiocn shall comply with the public inveolvement requirements
in §2.5 of this subchapter (relating to Public Involvement).

{e) Change in determination cof impact. If the
envircnmental division determines at any point during the
environmental studies that the project may have a significant
impact on the environment, the envircnmental division shall
direct the district to prepare an EIS.

(f) FCNSIT.

(1} Finding of no significant impact means a document
issued by the environmental division (or by the FHWA for a
federal-aid highway project) that briefly presents the reasons
why the transportation project, not otherwise a categorical
exclusion, will not have a significant effect on the human
environment and for which an environmental impact statement
therefore will not be prepared. It shall include the

environmental assessment, or a summary of it, and shall note any
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other environmental documents related to it. If the assessment
is included, the finding need not repeat any of the discussion
in' the assessment, but may incorpecrate it by reference.

(2) The environmental divisicn will review the EA, any
proposed mitigation measures, agency consultation and
coordinaticn, and if a public hearing was held, the summary and
analysis, and the comment and response report. If appropriate,
the envircnmental division shall explain the decision in &
written FONSI, including how the EA and other environmental
documents, and agency consultation and coordinaticn, affected
the decision.

(g} Notification of FONSI. The district and environmental
division shali give notice of availability of a FONSI in
accordance with §2.5 of this subchapter.

{h) Additional permits or approvals. After issuance of a
FONSI, but before the project is approved for construction
letting, the district shall ensure the project has obtained all

necessary permits or approvals.

§2.12. Environmental Impact Statement (EIS)
(a) Applicability. This section applies to a
transportation project when there are likely to be significant

environmental impacts. For an aviation project that requires an
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EIS, the department shall utilize the format and content
requirements of FAA procedures established to comply with 42
United States Code §§4321 et seq.

(b) EIS. An EIS is a detailed public disclesure document
prepared for projects likely to cause significant impacts on the
environment. An EIS discusses the need and purpcse for the
project, evaluates all reascnable alternatives, and discusses
why other alternatives were eliminated from detailed study. It
summarizes the studies, reviews, and consultations and
coordination required by law. It describes the environmental
impact of the project, any unavoidable adverse environmental
impacts and associated measures to minimize harm, and any
irreversible and irretrievable commitments of resources involved
if the project is implemented. It describes the department’s
evaluation of direct, indirect, and cumulative effects of the
project. It also lists agencies and resource persons contacted.

{c) Prccessing the EIS.

(1) The district shall prepare an EIS, and process the
documents in the following nine stages:
(A) give notice, that is approved by the environmental
division, to FHWA that the department intends to prepare an EIS
(The notice shall describe the type of project, termini, length,

and general location.):
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(B) publish a notice of intent and develop a
coordination plan under §2.5 of this subchapter (relating to
Public Involvement);

{C) conduct the regquired public involvement;

(D) prepare the draft EIS (DEIS);

(E) publish the notice of availability of the DEIS;

(F) conduct the public hearing:;

(G) prepare the final EIS (FEIS):

(H) publish the notice of availability cof the FEIS; and

(I) prepare the record cf decision (ROD).

(2} The district shall prepare a supplemental DEIS or
supplemental FEIS or both if required by §2.15 of this
subchapter (relating tc Supplemental Environmental Impact
Statement (SEIS)).

(d} Public involvement. The district shall comply with the
reguirements in §2.5 of this subchapter through §2.9 of this
subchapter (relating to Public Involvement-Public Hearing) that
apply to an EIS, including publishing a notice of intent (NOI},
preparing a coordination plan, and holding scoping meetings.

The district shall publish the NCI and hold scoping meestings
before preparing a DEIS.

(e) DEIS.

{1) The district shall prepare a DEIS that meets the
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requirements cof this paragraph.

(A) It shall contain a clear statement of the need and
purpose of the project and the objectives that the proposed
action is intended to achieve. These may include achieving a
transportation objective identified in an applicable statewide
or metropolitan transportation plan, support for land use,
eccnomic development, or growth objectives established in
applicable federal, state, local, or tribal plans, and serving
national defense, national security, or other natiocnal
objectives, as established in federal laws, plans, or policies.

(B) It shall identify all reasonable alternatives
satisfying the need and purpose of the project and evaluate them
for their associated sccial, eccncmic, and environmental
impacts.

(C} The preferred alternative may be developed to a
higher level of detail than other alternatives. The higher
level detail shall be limitsd to work necessary for preliminary
design. The environmental division shall review, and if
appropriate, approve the development of the preferred
alternative to a higher level of detall. For a federal-aid
prcject, FHWA shall review, and if appropriate, approve the
development of the preferred alternative to a higher level of
detail. The development to a higher level of detail shall be
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approved only if it does not prevent the department from making
an impartial decision as to whether to accept another
alternative under consideration in the environmental review
process.

(0} 1t discusses the elimination of alternatives that
do not meet the need and purpcse of the project, if applicable.

(BE) It summarizes the studies, reviews, consultaticns,
and coordination required by law.

(F) A preferred alternative may be designated, if
appropriate.

{2) In accordance with Transportation Code, §227.004, a

DEIS for a Trans-Texas Corridor project shall explain each of
the matters described in this paragraph.

(A) The reasons for the immediate and future needs of
the project.

(B) The reascnableness cf and necessity for the
project.

(C} The reasons for the immediate and future needs for
each mode of transportation in that segment of the project.

{D) The reasonableness and necessity for each mode of
transportation in that segment of the project.

(3) The environmental division shall review the DEIS to

determine if it complies with this subsection and other
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requirements, and if appropriate, approve it for circulation by
signing and dating the cover sheet. For a federal-aid project,
the FHWA shall review and if appropriate approve the DEIS.

(4) The district shall circulate the DEIS in accordance
with §2.5(e) of this subchapter.

(5) The district and environmental division shall give
notice of availability of the DEIS in accordance with §2.5(e) of
this subchapter.

\e) After the DEIS is circulated, public hearing held,
and comments reviewed, the district shall prepare an FEIS or a
supplemental DEIS.

(£) FEIS.

(1) The district shall prepare an FEIS that meets the
requirements of this paragraph.

(A} The preferred alternative is identified, and all
reasonable alternatives considered that satisfy the need and
purpose of the project are evaluated.

(B} The pubklic hearing record prepared under §2.9(f) of
this subchapter, together with a summary of public involvement,
is included.

{C) The mitigation measures that are to be incorporated
as EPIC into the project are described.

{D) To the extent possible, compliance with all
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applicable environmental laws is documented, or there are
reasonable assurances that requirements can be met.

(E) There is a description of environmental issues and
the consultations and other efforts made to resolve interagency
disagreements.

{2) The environmental division shall review the FEIS. If
the FEIS complies with the requirements of this section the
director of the environmental division shall indicate approval
of the FEIS by signing and dating the cocver page. For a
federal-aid project, the FHWA shall review and if appropriate
approve the FEIS.

(3) The district shall circulate the FEIS in accordance
with 82.5(e} of this subchapter.

(4) The district shall publish notice of the availability
of the FEIS in accordance with §2.5(e) of this subchapter.

(5} The director of the environmental division shall
complete and sign a record of decision (ROD) no sooner than 30
days after publication of the availability of the FEIS notice in
the Texas Register. The ROD will present the basis for the
decisicn, summarize the department’s responses to comments
received, and summarize any mitigation measures and commitments.
For a federal-aid project, the FHWA shall review and if

appropriate issue the ROD.
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(6) The environmental division shall publish notice of
the availakility of the ROD in accordance with §2.5(e) of this
subchapter.

(7) Until any regquired RCD has been signed, no further
approvals may be glven except for administrative activities

taken to secure further project funding.

§2.13. Reevaluation,

{a) Purpose. This section applies to a project after it
receives environmental approval when there are subseguent
changes or when no major steps to advance the project occur for
three years. The section also applies to an EIS project after
approval of the DEIS.

(k) When required.

(1) The district shall prepare a reevaluation for a
project with an approved CE, FONSI, DEIS, FEIS, cr ROD if one or
more of the following cccur after the date of the approval of
the CE or the issuance of a FONSI or ROD or last major
departmental approval:

(A} a period of three years has passed without major
steps to advance the proiject, such as authority to undertake
final design or acquire significant portions of right of way or

approval of the plans, specifications, and estimates (PS&E);
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(B) there are changes in the project {e.g., right-of-
way requirements, design changes, etc.); or

(C) there have been regulatory changes (e.g., new
threatened or endangered species listed, new executive orders
issued, etc.) or changes in the surrounding land use or
environment.

(2) If the district has not submitted an acceptable FEIS
to the environmental division within three yearé from the date
of circulation of the DEIS, the district shall prepare a
reevaluation that determines whether a supplement to the DEIS is
required.

{c) Preparation of reevaluation.

{1) A reevaluation shall cover the original limits of the
project as presented in the prior approval of the CE or issuance
of a FONSI or ROD or last major departmental approval.

(2) If the reevaluation shows the changes substantially
change the scope of the project or extend the limits of the
project, the district shall cenduct additicnal environmental
studies and public involvement.

(A) For a project determined to be a CE or for which a
FONSI was issued, the reevaluation shall either confirm the CE
designation, confirm the FONSI designation, or identify changes
or impacts that will require the department to conduct
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additional envircnmental studies and public involvement.

{B) For a project for which a ROD was issued, a
reevaluation shall confirm the findings in the ROD or determine
that a supplemental environmental impact statement (SEIS) shall
be required.

(d} Review. The environmental division may require that
the reevaluaticn be cocrdinated with resocurce agencies.

(2} Bypass reevaluation. The district in consultaticn with
the environmental division may determine to conduct additional
environmental studies and public involvement and bypass the
preparation of a reevaluaticon.

{(f) Notice of continuous activity. If the district has not
prepared a reevaluation for a project, then every three years
after the date of the approval of the CE or the issuance of a
FONSI or ROD for the project, the district shall submit tc the
environmental division for review and approval a notice of
continuous activity. The notice shall discuss the activities
that have occcurred, and analyze the factors in subsections

(by (1) (B) and {C) of this section.

$2.14. Supplemental Environmental Assessment (Supplemental ER).
(a} Preparation of Supplemental EA.

(1) The department may supplement an EA at any time.
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(2) The department shall supplement an EA when the
department determines that:

(A} changes to the project would result in
environmental impacts that were not evaluated in the EA; or

(B} new information or circumstances relevant to
environmental concerns bearing on the proposed action or its
impacts were not evaluated in the EA.

(3) The department is not required to supplement an EA
when changes to the project, new information, or new
circumstances result in a lessening of adverse impacts evaluated
in the EA.

(b} Effect of preparatiocn.
(1) The preparation of a Supplemental EA does not:
(A) prevent the granting of new approvals;
{B) require the withdrawal of previous approvals; or
{C) require the suspension of project activities for
any activity not directly affected by the supplement.

(2) If changes at issue are of such magnitude as to
require a reassessment of the entire project, or more than a
limited portion of the overall project, the department shall
suspend any activities that would have an adverse environmental
impact or limit the choice of reasonable alternatives, until the

supplemental EA is completed.
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{c) The department shall develop a Supplemental EA using

the same process and format as an original EA.

§2.15. Supplemental Environmental Impact Statement (SEIS).
(a) Preparation of SEIS.
(1) The department may supplement a DEIS or FEIS at any
time.
(2) The department shall supplement an EIS when the
department determines that:

(A) changes to the project would result in significant
environmental impacts that were not evaluated in the EIS; or

{B) new information or circumstances relevant to
environmental concerns bearing on the proposed action or its
impacts would result in significant environmental impacts not
evaluated in the EIS.

(3) The department is not required to supplement an EIS
whan:

(A) changes to the project, new information, or new
circumstances result in a lessening ¢of adverse impacts evaluated
in the EIS without causing cother environmental impacts that are
significant and were not evaluated in the EIS; or

(B) the department decides to approve an alternative
fully evaluated in the approved FEIS, but not identified as the
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preferred alternative. If the department approves the
alternative the department shall prepare a revised RCD and
publish it in the Texas Register.

(b) Supplemental EIS with limited scope.

{1) The department may prepare an SEIS to address issues
of limited scope, such as the extent of proposed mitigation, or
the evaluation of location or design variations for a limited
portion of an overall project unless the criteria in subsection
(¢} of this section apply.

(2} The preparation of an SEIS with a limited scope does
not:

(A} prevent the granting of new approvals;

(B) require the withdrawal of previous approvals; or

{(C) require the suspension of project activities for
any activity not directly affected by the supplement.

{c) Suspension of activities. If changes at issue are of
such magnitude as to require a reassessment of the entire
project, or more than a limited portion of the overall project,
the department shall suspend any activities that would have an
adverse environmental impact or limit the choice of reasonable
alternatives, until the SEIS is completed.

(d} Preparation of additicnal environmental studies. If
the department is uncertain of the significance of new impacts,
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the department shall develop appropriate environmental studies
or, if deemed appropriate, a reevaluation or an EA to assess the
impacts of the changes, new information, or new circumstances.
(e} Processing. The department shall develop an SEIS using
the same process and format as an original EIS including
publication of an NOI, except that scoping and early
coordination are not required. ©No NCI is required for a
supplemental DEIS.
(f£) Preparation not necessary. If the department
determines that an SEIS is not necessary, it shall indicate that

determination in the project record.

§2.16. Mitigation.

{a) As part of the environmental studies, the department
shall seek to avoid and minimize environmental impacts. If
impacts cannot be avoided and efforts to minimize impacts have
been exhausted, the department, in consultation with applicable
agencies, may propose compensatory mitigation that will be
included in the environmental documentation.

(b} Compensatcry mitigation may include:

(1} payment of a fee to a public agency or private entity
in lieu of acquiring or agreeing to manage property for the
mitigation of an adverse environmental impact as a result of a
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highway improvement project;

(2) participation in a regional habitat conservation plan
if the department acguires for a transportation project habitat
of one or more species listed as endangered under the Endangered
Species Act and the property is within the boundaries of a
regional habkitat conservation plan;

(3) erection of a sound barrier to reduce noise from a
road or highway;

(4) a contractual agreement with any public or private
entity for the management of property owned by the department
and used for mitigation purposes:

(5) an agreement with the Texas Historical Commission
under $2.24 of this chapter (relating to Memorandum of
Understanding with the Texas Historical Commission) on
appropriate mitigation measures for an adverse effect directly
resulting from a transportation project;

(6) mitigation for the Trans-Texas Corridor as provided
by Transportation Code, §227.028; or

(7) the transfer of real property to a public agency or
private entity with or without monetary consideration if the
property is used or is proposed to be used for mitigation
purpcses,

(¢c) Befere the department acquires by purchase or
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condemnation real property to mitigate an adverse environmental
impact, the department shall, if authorized by the applicable
regulatory authority, offer to purchase a conservation easement
from the owner of the real property. If the landowner does not
accept the offer before the 6lst day after the date the offer is
made, the department may acquire the property by purchase or

condemnation.

§2.17. Special Right-of-Way Acquisition.

(a) Applicability. This section applies when a project
includes the acguisition of one or more of certain types of
right of way described in this section.

(b) Taking of designated public land, or public or private
historic site.

(1) The environmental division shall approve the use of
public land designated and used as a park, recreation area,
wildlife refuge, or scientific area, or publicly or privately
owned land designated and used as an historic site, only if:

(A) there is no feasible or prudent alternative to the
use of the land:

(B) the project includes all possible planning to
minimize harm to the land resulting from such use, including

mitigation measures;
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(C) supporting information demonstrates that there are
unique proklems or unusual factors invelved in the use of
alternatives that aveoid the land or that the ccst, sccial,
economic, and envirconmental impacts, or community disruption
resulting from such alternatives reach extraordinary magnitudes;
and

(D} supporting information documents that officials
having jurisdiction over an acquisition have no jurisdictional
cpposition to the acquisition and that the proposed mitigation
is acceptable to those jurisdictions.

{2) When a project is subject to this subsection the
district shall hold a public hearing under §2.9 of this
subchapter {(relating to Public Involvement-Public Hearing).

{c) Taking of protected private land.

(1) The department may, if appropriate, approve the use
of private land encumbered by an agricultural conservation
easement purchased under Natural Resources Code, Chapter 183.

(2) The environmental division may approve the proposed
use if it meets the following requirements.

(A) There 1s no feasible and prudent alternative to the
use of land from the property.

(B) The project includes all reasonable planning to
minimize harm to the land resulting from the use.
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{3) The department shall make a determination required
under this subsection at a properly noticed hearing held under
§2.9 of this subchapter.

{d) Compliance with other requirements. When a project is
subject tc cne or both subsecticons {(b) or {c) of this section,
the department shall also require compliance with all applicable
envircnmental analysis, documentatiocn, and interagency
coordination requirements in this subchapter.

(e) Early and advance acquisition.

(1} The department may conduct a separate environmental
review for the early or advance acquisition of property. Early
and advance acquisition under 23 Code of Federal Regulations
§§710.501 - 710.505 includes protective buying, hardship
acquisition, and real property donations. The department may
acquire real property under 23 Code of Federal Regulations
Chapter 710, if the department first completes a categorical
exclusion analysis. Upon conducting the analysis the department
shall use the standards set forth in this subsection and not
under $2.,10 of this subchapter (relating to Categorical
Exclusion (CE)). The department shall identify environmental
issues, and identify any environmental liabilities associated
with the acquisition. However, the department shall not make an

early or advance acquisition if the purchase is for protective
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buying that requires relocation, requires the taking of public
land designated and used as a park, recreation area, wildlife
refuge, cr scilentific area, or requires the taking of an
historic site that is publicly or privately owned. Completion
of environmental deccumentation for early and advance acquisition
shall apply to the acquisition of a specific parcel only and
shall not imply approval of the construction project. The early
or advance acquisition shall not influence the final
environmental decision regarding the build, no-build decision,
or a decision regarding the project alignment. A categorical
exclusion analysis is not reguired for a construction project
for which there is an approved environmental document.

{2) An option is an agreement by which the owner of a
property conveys to the department the right to purchase the
property on terms specified in the option. Exercising an option
means the acquisition of property pursuant to the option
agreement. The department may either acquire an opition,
exercise an opticn, or both, before a final decision has been
made as to whether the project will be located cn that property.
The department may purchase an option if the department ccnducts
a site assessment and determines that the property does not
appear to contain significant contamination of hazardous

materials, or other potential environmental concerns. The
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purchase of an option does not regquire a CE determination. The
exercise of an option is a type of early and advance acgquisition
of property, and the requirements of paragraph (1) of this

subsection apply to the exercise,

§2.18. Maintenance Projects and Programs.

{a) Projects. For purposes of this section, a project is
maintenance work undertaken under a program listed in subsection
(b} ¢of this section. The district shall determine whether the
level of impacts of a project meets the criteria under §2.10 of
this subchapter (relating to Categorical Exclusion {(CE)) for a
blanket CE. A project that does not meet the criteria for a
blanket CE shall be processed under §2.1C of this subchapter for
a non-blanket CE or under §2.11 of this subchapter (relating to
Environmental Assessment (EA)), as appropriate. 2All projects,
including a project that is a blanket CE, may require permits or
approvals under state and federal law.

(b) Programs. The following procedures provide for the
envircnmental review and public comment on department
maintenance programs.

(1) Environmental review.
(A) The department will conduct an environmental review
of the following maintenance programs:
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(1} bridge maintenance;

(ii) customer service;

(iii) debris and spills;

(iv) drainage;

(v) ferry maintenance;

(vi) maintenance enhancement;

{vii) pavement maintenance;

(viii) roadside appurtenances:;

(ix) traffic pavement markings; and

(x) vegetation management.

(B) The environmental review will consist of:

(1) a description of the program and its activities:

(11) the department’s evaluation of direct and
indirect effects of the program;

{(iii) the department’s analysis of program
alternatives; and

(iv) a description of the department’s best
management practices and mitigation plans for each maintenance
prcgram.

(C) The department shall coordinate and analyze each

review with appropriate state and federal environmental resource
agencies and work with them to develop effective environmental

protection measures.
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(D) The department shall reassess an environmental
review at least every five years and if revisions are made,
shall coordinate again with appropriate rescurce agencies.

(2} Public involvement.

(A} Following the preparation and coordination of an
environmental review for a maintenance program, the department
shall afford an opportunity for a public hearing through
publication of a notice in at least one issue of the Texas
Register. The notice shall be published at least 30 days in
advance of the deadiine for submission of written requests to
hold a public hearing. If a public hearing is requested, the
department shall ccnduct one or more public hearings, to scolicit
comments from the public ¢n the maintenance program. The
hearing shall be held within six months of the department’s
approval of the environmental reviews prepared for the program.

(B} If a public hearing is requested, a public hearing
notice shall be published at least 10 days in advance of the
hearing in at least one issue of the Texas Register and the
nearing will be held under §1.5 of this title (relating to
Public Hearings).

{C) The department shall report to the commission the
findings of the environmental review and any public hearings
along with the response to comments for each maintenance

NOTE: New Sections Exhibit B
OGC: 11/30/06 3:18 PM




10

11

12

13

14

15

16

17

138

19

20

21

22

23

Texas Department of Transportaticn Page 84 of 87
Environmental Pclicy
program.

(3} Approval. The environmental division shall review,

and 1f appropriate, approve the environmental document.

§2.19. Rail Transportation Project.

(a) Environmental studies for the acquisition, abandonment,
design, construction, lease, maintenance, or operation of a
passenger or freight rail facility under Transportation Code,
Chapter 91 or Chapter 227 that are subject to 49 United States
Coce §10901 will be accomplished in accordance with applicable
state and federal requirements and, in particular, 49 Code of
Federal Regulations Part 1105,

(b) Public involvement for a rail transportation project
that is subject to 49 United States Code §10901‘shall be
consistent with applicable state and federal law, particularly
49 Code cf Federal Regulations Part 1105, this subchapter, and
Subchapters B and C of this chapter.

(c) Environmental studies and public invelvement for the
acquisition, abandonment, design, construction, lease,
maintenance, or cperation of a passenger or freight rail
facility, under Transportation Code, Chapters 91 and 227, that
are not subject to 49 United States Code §10901 shall be
accomplished in accordance with this subchapter and Sukchapters
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B and C of this chapter.

§2.20. Public or Private Entity Receiving Financial Assistance
from the Department for a Project.

(a) A public or private entity receiving financial
assistance from the department under Chapter 27, Subchapter E
(relating to Financial Assistance for Toll Facilities) or
developing a project under Chapter 5, Subchapter E (relating to
Pass-Through Fares and Tolls) shall comply with this section.

(b) When a project uses only state assistance, the entity
must comply with all the requirements of this subchapter, except
§2.3 of this subchapter (relating to Federal-Aid Transportation
Project). When a project uses federal, or both state and
federal assistance, the entity must comply with all the
requirements of this subchapter.

(¢} The entity shall initiate the process by writing to the
environmental division for a determination of the respective
roles and responsibilities of the entity and the department.
Unless the environmental division determines that project
specific ccnsiderations warrant changes to the roles and
responsibilities, the entity shall complete the following
activities:

(1) prepare environmental reports and studies;
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(2) submit appropriate environmental documentation;

(3} prepare any revision to environmental documentaticn;

(4) prepare legal and public notice required in this
subchapter;

(5) conduct public involvement required by this
subchapter, including obtaining court reporters for public
hearings, and providing accommodations for persons with special
communication or physical needs if requested;

(6) prepare materials to be used at a public meeting or
public hearing;

{7) prepare responses tTo comments;

(8) prepare a summary and analysis, and comment and
response repocrt, for a public meeting or public hearing held (If
a hearing was held, prepare a certification that it was held in
accordance with §2.9 of this subchapter (relating tec Public
Involvement—Public Hearing), and the Civil Rights Act of 1964
and the Civil Rights Restoration Act of 1987);

(9) prepare a verbatim transcript of any public hearing
and the original certification of the public involvement process
as described in this subkchapter; and

(10} submit documentation showing that all EPIC is
complete or will be completed including copies of permits or

other approvals reguired prior to construction.
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(d) When a governmental or private entity submits for
approval to the department an environmental study or related
documentation, the entity shall provide a number of copies that
is sufficient for distribution. The envircnmental division

shall specify the number of copies required.
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SUBCHAPTER A. CCMPREHENSIVE POLICY ON THE ENVIRONMENT
§2.1. Purpose. This subchapter sets forth the comprehensive
envircnmental pcolicy established by the Texas Transportation
Commissicn and the Texas Department of Transportation and
identifies specific areas of policy directicon.with |

implementation guidelines applicable to all de

operaticons, rcles, and missions.

§2.2. Environmental Policy Statément. The'Commiéﬁnéh and the
department will protect, preéérve aﬁd, when practicable, enhance
the environment. Part}@mlg:_em hasis wili‘béJplaced on
avoidance, minimizatiéﬁ, and Compe&%&tioﬁJfor adverse

environmental impacts while balancing social and environmental

concerns with

conomic growth. . Environmental considerations

will beyfully in 'aﬁed iﬁtd'department policies, procedures,
in a systematic, interdisciplinary
policy, the department recognizes
the need fb% gffeéfive communication and encourages coordination
with the publéé,.environmental or transportation interest
greups, environmental agencies, resource agencies, businesses,

communities, and similar entities in the transportation policy

setting, planning, and development processes.

NOTE: Repealed Sections Exhibit C
OGC: 09/15/06 10:28 AM




10

11

12

13

14

15

le

17

18

19

20

21

22

23

Texas Department of Transportaticn Page 2 of 9
Environmental Policy

§2.3. Definitions. The fcllowing words and terms, when used in
this subchapter, shall have the following meanings unless the
context clearly indicates ctherwise.

(1} Commission--The Texas Transportation Commission.

(2) Corridor preservation--The protectigh of a corridor

utilizing the coordinated efforts of the involve governmehktal

right-of-way for a planned transportation fa

through an established planning“ﬁrocess.

(3) Department——Thej:éxas Departmentﬂof Transportation.

(4) Department's. & _si—PlanningUdesigning,
constructing, mainta opefaﬁ;ngftransportation systems
Eéte statutes, and the administration

and Support requiredi§p ensure .that systems are safe,

environmentally sound, economical, efficient, aesthetic, user

environmental assessment or environmental impact statement.

{6) Enﬁironment——The human environment that includes the
earth's system, which consists of water, air, land, plants,
people, and animals and the interrelationships that exist among
these, including ecological, socio-economic, and

archaeclogical/cultural resources.

NOTE: Repealed Sections Exhibit C
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{(7) Environmental assessment--A concise public disclosure
document that briefly provides suffiéient evidence and analysis
for determining whether to prepare an environmental impact
statement or a finding of no significant impact, and that

answers such questicns as the need for the project, any

alternatives considered, and the extent of énv nmental impact.

(8) Environmental consideration--investigat

evaluation, and disposition of envirconmental issues.

(9) Environmental impact statement--2 detailed public

disclosure document preparedﬁﬁor projects having significant

impacts on the environment:and that answers such questiocns as

the environmental im t of the prOjlctf?ény unavoidable adverse

environmental impacts and associated measures to minimize harm,

alternatives: -

5. the project;'any;irreversible and irretrievable

commitments of réspurces invoived if the project is implemented,

and aiiisgiﬁé of agéﬁ6;§§'énd resource persons contacted.

| .‘(loy;inﬁe;disciplinary apprecach--An appreoach which will
ensure the‘inpegrated uée of the natural and sccial sciences in
planning and debision—making which may have an impact cn the
environment, with the end result being that environmental
amenities and values are given consideration in decision-making
along with social, economic, and technical considerations.

(11) Multimodal--The integration of two or more
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transportation medes to provide for optimization of resources
and adeguate consumer alternatives.

(12) Traffic operations--A diverse set of activities used
singularly or in concert to improve traffic flow, navigation,
and safety on transportation corridors. Examples include high

occupancy vehicle lanes, metered freeway ramp

changeable message signs, rural navigationzl aids,

avoidance, altered traffic peak demand, -

improvement of public transportation service

(13} Transportationg'lanning” A continuing comprehensive

plan to guide the development of transportation facilities that

(1} éaﬁmpnicaﬁion. The department will:

(A} prdv1de an interdisciplinary approach to the
department's work through communication, which includes public
information and education; early notice to the public;
memcrandum of understanding; and consultation and coordination

with environmental and transportation interest groups,

NOTE: Repealed Sections Exhibit C
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environmental agencies, resource agencies, businesses,
communities, and other similar entities;

(B) coordinate with a broad range of federal and state
envircnmental, natural resource, and transportation agencies and

organizations to accurately assess the current environment and

and

potential environmental issues;

environmental issues, policy, preservatig
the environment through trainipng and similap means

(2) Systems planning. The department Will encourage:

(R) use of transpo atioﬁ;managemeng systems, multimodal

systems, interagency activities, anid public/private partnerships

to achieve innovative, environmentally sensitive socluticns to

transportatioﬁ?problem§;

(B) the méhf$politanxplénning organizations and local

govggﬁ;ent
| the integration of land use,
transportét on, and environmental planning; and
(iif;téke a leadership role in the identification and
consideration of environmental concerns during the development
cf regicnal transportation plans;
{C) the input of envirconmental/resource agencies, groups,

and the public throughout the systems planning stage to ensure

NOTE: Repealed Sections Exhibit C
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full consideration of environmental issues in the development of
transportation plans and improvement programs and to allow for
environmental enhancement, when practicable; and

{D) transportation corridor preservation in order to
avoid or minimize future negative social, ecgyémic, and

environmental impacts.

(3) Project development. The department will: .,
(A} take into account all applicable'environmenr
requirements of law and policy_in'reachin§ goncluSiéﬁs that

reflect the public interest;;

(B) ensure that
public approach is 1
environmental imﬁacts, géth”direct and indirect, associated with
the departmeﬁ£fs traﬁSportéfibn projects in accordance with all
applicable laws;ﬂ%uiés énd regulations, including Texas Civil
Statgtes; Article 6673g,'as added by Acts 1991, 72nd
Legisiéture,”Chapte:_SBl, Section 17;

(C)”déyelopkcomprehensive environmental documents which
address balaﬁéiﬁg soclal and other environmental concerns with
econcmic issues;

{D) develop comprehensive environmental documents that
address measures and techniques to avoid, minimize, or mitigate

for adverse envirconmental impacts and, when practicable,

NOTE: Repealed Sections Exhibit C
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measures and techniques to enhance the environment:

(E) cbijectively evaluate the full range of reasonable
transportation alternatives that address existing and projected
transportation needs including, but nct limited te, the no-build

option, traffic cperaticns cpticns, improvemenﬁs te the existing

system, and new construction;

(F) individually customize eachienvironmental. assessment

or environmental impact statement to apﬁropii tely address the

nature, scope, and complexity of the tranépgrtati

(G) consolidate envireonmental considerations into the

In the planning, design,

gct%ngy:address environmental issues;
(B{*déyelop §lans, 0 the extent possible, that consider
the transport@gion system as a whole from an aesthetic
perspective;
(C) be a leader in identifying and implementing measures
to avoid, minimize, or compensate for adverse environmental

impacts with emphasis placed on environmental preservation and

NOTE: Repealed Sections Exhibit C
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enhancement;

(D) strive to preserve significant historic,
archaeological, and natural rescurces and implement all
practicable measures to minimize unavoidable adverse effects;

and

{F) ensure the use of all reasonable an&ffeasible

Administration.

(5) T

(B) gﬁ%u;e that, mental commitments made during the
planning,_location,”design;_and environmental and public

involvement phases of project development are implemented during

project construgtion, maintenance, and operation;

(Ci'épppo;t coordinated environmental research and
conduct a prégféﬁ of related environmental information
dissemination;

(D) ensure that all necessary actions are taken to avoid,
minimize, or mitigate the adverse effects that may result when

the department handles, maintains, uses, stores, safeguards, or

NOTE: Repezled Sections Exhibit C
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transports dangerous chemicals or hazardcous materials; and

(E) support, when practicakle, the implementation of
federal and state envircnmental programs, such as the recycling
programs applicable to all department operations, roles, and

missions.
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SUBCHAPTER A. COMPREHENSIVE POLICY CON THE ENVIRONMENT
§2.1. Purpose. This subchapter sets forth the comprehensive
environmental policy established by the Texas Transportation
Commission and the Texas Department of Transportation and
identifies specific areas of policy direction with
implementation guidelines applicable to all depﬁrtment

operations, roles, and missions.

ment.

§2.2. Environmental Policy State Tﬂe% ommission and the

department will protect, pré%@rve aﬁ@, when practicable, enhance

the environment. Particular emp

sis wilﬁ{bévplaced on

aveidance, minimization, and compensation for adverse

envircnmental impacts while balancing social and environmental

concerns with.economi¢ growth. Environmental considerations

UQfated in;QJdepartment policies, procedures,

in a systematic, interdisciplinary

manner.: ementing this policy, the department recognizes

the need for gffective communication and encourages coordination
with the pubi;c; environmental or transportation interest
groups, environmental agencies, resource agencies, businesses,
communities, and similar entities in the transportation policy

setting, planning, and development processes.
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§2.3. Definitions. The following words and terms, when used in
this subchapter, shall have the following meanings unless the
context clearly indicates otherwise.

(1) Commission--The Texas Transportation Commission.

(2) Corridor preservaticn--The protectidh of a corrider

utilizing the coordinated efforts of the involw: governmental

entities to obtain jurisdiction of or-qgherwise pr
right-of-way for a planned transportatioéffécility iden
through an established planningfpfocess. | .

(3) Department--The .Texas Deéartment%of Transportation.

(4) Department'’ ,ctiviﬁiés——Planningﬁgdesigning,

constructing, maintaining, aﬁﬁ operatinggtransportation systems

ral and:istate stat&%es, and the administration

and support rEQUiredfxp ensure:that systems are safe,

environmgpFally sdﬁ;d, ecoﬁbmiéal, efficient, aesthetic, user
friendlyngﬁd} wherehéppropriate, multimodal.

(5) Dqumegygtion——The information contained in the
environmeﬁﬁal_asség;ment or environmental impact statement.

(6) Enfironment——The human environment that includes the
earth's system, which consists of water, air, land, plants,
pecple, and animals and the interrelationships that exist among
these, including ecological, socio-economic, and

archaeclogical/cultural resources.
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(7) Environmental assessment--A concise public disclosure
document that briefly provides sufficient evidence and analysis
for determining whether to prepare an environmental impact
statement or & finding of no significant impact, and that

answers such gquesticns as the need for the proﬁect, any

alternatives considered, and the extent of envir

nmental impact.
(8} Environmental consideratior:

evaluation, and disposition of environmen

the environmental impact of the projéct, ‘any unavoidable adverse
environmental impacts and-associated measures to minimize harm,
alternatives to the project, any irreversible and irretrievable

commitments of r%s@prces involved if the project is implemented,

of agencies and resource persons contacted.

isciplinary approach--An approach which will

ensure the 1 tegrdfed use of the naturel and social scilences in
planning and decision-making which may have an impact on the
envirocnment, with the end result being that environmental
amenities and values are given consideration in decision-making
along with social, eccnomic, and technical considerations.

(11) Multimodal--The integration of two or more

NOTE: Repealed Sections Exhibit C
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transportation modes to provide for optimization of resources
and adegquate ceonsumer alternatives.

(12) Traffic operations--A diverse set of activities used
singularly or in concert to improve traffic flow, navigation,
and safety on transportation corridors. Examgiés include high

occupancy vehicle lanes, metered freeway ramp

ances,
changeable message signs, rural navigational aids, ‘collisien

avoidance, altered traffic peak demand, and i tegrationlbr

improvement of public transportation serviges.

(13} Transportation 1

--A continuing comprehensive

plan to guide the development o _transporéatibn facilities that

will meet the needs. the traveliﬁgﬁpubiic.

Envirdémeﬁ%&l Policy‘&tatéﬁent) will be consistent with the
foilowihg gﬁﬁdelipesf
(1) Communicétion. The department will:

(A} pfééide an interdisciplinary approach tc the
department's work through communication, which includes public
information and education; early notice to the public;
memorandum of understanding; and consultation and coordination

with environmental and transportation interest groups,
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environmental agencies, resource agencies, businesses,
communities, and other similar entities;

(B) coordinate with a breoad range of federal and state
environmental, natural resource, and transportation agencies and

organizatiocns to accurately assess the current environment and

potential environmental issues; and

(C) heighten the awareness of all employees coward

environmental issues, peolicy, preservat d enhancement of

the environment through traininrﬁénd similarﬁmean
(2) Systems planning. The department Wﬁll encourage:

{A) use of transpog;ationﬁmanagemeﬁt gystems, multimodal

systems,

interagency ‘&

govexﬁmentzto:

”;L(Ll{promotgﬂtﬁe integraticn of land use,

transportét' and environmental planning; and

(ii) ‘take a leadership role in the identification and
consideration of environmental concerns during the development
cf regional transportation plans;

(C) the input of environmental/resource agencies, groups,

and the public throughout the systems planning stage to ensure

NOTE: Repealed Sections Exhibit C-
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full consideration of environmental issues in the development of
transportation plans and improvement programs and to allow for
environmental enhancement, when practicable; and

(D} transportation corridor preservation in order to
avoid or minimize future negative social, econﬁmic, and

environmental impacts.

(3) Project development. The department willfwjx

reflect the public interest

(B) ensure that a}$ystematic, interdisciplinary, and

public approach is used to evaluatewsecial, economic, and

environmental impacts, both direct and indirect, associated with

tha departmenf__ transportation prejects in accordance with all

applicable laws; fﬁ;es and ;egulations, including Texas Civil
Statutes, Article 6%%3g, aé added by Acts 1991, 72nd
Legislature%ﬂggapter;551, Section 17;

(C)féggelép comprehensive environmental documents which
address balaﬂéigg sccial and other envircnmental concerns with
economic issues;

(D} develop comprehensive environmental documents that

address measures and techniques to avoid, minimize, or mitigate

for adverse envirconmental impacts and, when practicable,

NOTE: Repealed Sections Exhibit C
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measures and techniques to enhance the environment;

(E) cbjectively evaluate the full range ¢of reasonable
transportation alternatives that address existing and projected
transportation needs including, but not limited to, the no-build

option, traffic cperations options, improvements to the existing

system, and new constructicn;

(F) individually customize each:environmental :assessient

or environmental impact statement to apﬁ£6

dately addféss the

nature, scope, and complexity of the transportation project; and

(G} consolidate env;ténmental.gonside;ations into the

department's work and improve pibcedures fprffhorough and

expeditious environmental review and timély decisions on

transportation Pf656cts.qf$#

ion and enhéﬁgement. In the planning, design,

(4) Pro

censtruction, malﬂﬁénance,Eand'operation of transportation
facilities, ‘the department will:

',(A) prQ%thvelyéaddress environmental issues;

(B)'develoﬁuglans, to the extent possible, that consider
the transportation system as a whole from an aesthetic
perspective;

(C) be a leader in identifying and implementing measures
to aveid, minimize, or compensate for adverse environmental

impacts with emphasis placed on environmental preservation and

NOTE: Repealed Secticns Exhibit C
OGC: 09/15/06 10:28 AM




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Texas Department of Transportation Page 8 of 9
Environmental Policy

enhancement;

(D) strive to preserve significant historic,
archaeclogical, and natural resources and implement all
practicable measures to minimize unaveidable adverse effects;
and

(F} ensure the use of all reasonable and feasible

mitigation measures, state~cf-the-art gpalysis, and.

echnology

to minimize noise impacts in accordance with gstablished noise
abatement requirements and technology.

(5) Administration. The department will:

(A) implement a,u‘nstruétioh.phase?fiéid study of

(B) ensure that envirénmental commitments made during the

fdesignéﬁahd environmental and public

planning, location,

conduct a program of related environmental information

dissemination;
(D) ensure that all necessary actions are taken to avoid,
minimize, or mitigate the adverse effects that may result when

the department handles, maintains, uses, stores, safeguards, or

NOTE: Repealed Sections Exhibit C
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1 transports dangerocus chemicals or hazardous materials:; and
2 (E} support, when practicable, the implementation of
3 federal and state environmental programs, such as the recycling
4 programs applicable to all department opsrations, roles, and

5 missions.
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SUBCHAPTER C.

§2.40,

Purpose. It is the goal of the department

Page 1 of 58

ENVIRONMENTAIL REVIEW AND PUBLIC INVOLVEMENT

to develop

and construct projects that fulfill the transportation needs of

the public while being environmentally sensitive.

The

procedures in this subchapter are provided in.order to comply

with the spirit of the National Environmental
United States Code §§4321 et seq., 23 United States Code
§109 (h

Code, including §91.033, §201.604, §201.607,7§203.

), 49 United States Code §101, and:.thé

"42

ansportation

, and

§361.103. The sections undeér this subchaptér prescribe the

environmental review and publict:

ivolvement procedures for

department transportation projects and for projects of other

private or public¢ entities that are funded in whole or in part

by the departﬁ@nt. These pfoCedures are intended to encourage

the public's in%blvement in transportation projects and to

ensure the ‘adequate consideration of environmental impacts

related to tran

portation systems development, and

to ensure

that envirdﬁmental impacts are mitigated where feasible.

§$2.41.

Definitions. The following words and terms,

when used in

this subchapter shall have the following meanings, unless the

context clearly indicates otharwise.

(1) Action--A transportation project that may be

NOTE: Repealed Sections
09/15/06 10:38 AM
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regulated by another state or federal agency by law, rules, or
regulations.

(2) Affected local government--The governing body of a

county or municipality in which a project is located.

(3) Affected public official--An elected official of a

whose district a project is located.
(4) Agency--A state or federal govérnﬁéntélfb6dy having

jurisdiction over environmental iss@gs related to transportation

facility development.
{(5) Aviation. _'truétion, enlargement,
repair, or planning of aﬁ;airport or “alr navigational facility

as part of th viati@p facil%;ies development program.

(5) Bene%iciél use ﬁroj;ct——The productive and positive
use of drédééd materiél’as proposed by the United States Army
Corps onEngi@eexgi

(f):Eggt m;;agement practices--Practices that are
determined toééé.the most efficient, practical, and cost
effective measures to guide a particular activity or address a
particular problem.

{8) Certification of the public involvement process——The

written verification from the district stating that the

NOTE: Repealed Sections Exhibit D
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requirements to afford an opportunity for a public hearing, as
specified in §2.42 and §2.43(c¢c) of this subchapter, have been
met, or stating that the requirements for a public hearing, as
specified in §2.42 and §2.43(c) of this subchapter, have been

met.

(9) Commission--The Texas Transportaflo mmission.

(10) Conversion--An approval by;

proiect.
{11) Department-—The“fexas Departmenﬁ_of Transportation.
(12) Disposal plan--An opéTétionalig sﬁitable method for
the placement of dredggg matéiial that avéids cr minimizes

adverse environméntal impacts.

(13)ﬁDierict;;The Téﬁ@g_Turnpike Authority Division or

"éphical'districts into which the department

fqg;—The Environmental Affairs Division of the
department.. |

(15) Environmental document--A decision-making document
that incerporates environmental studies, coordination and
consultaticn effeorts, cost, and engineering elements. Documents
may include categorical exclusion documentation, environmental

assessments, environmental impact statements, reevaluations, and

NOTE: Repealed Sections Exhibit D
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supplemental environmental impact statements.

{(16) Environmental permits, issues, and commitments
(EPIC)--Any permit, issue, coordination commitment, or
mitigation obligation necessary to satisfy sccial, economic, or

environmental impacts of a project, including.sole scurce

aquifer coordination, wetland permits, stormwaféﬁ;permits,m

(17) Environmental studies--The investigation of

potential environmental;impactS;:includinq;studies conducted

during transportatie

studies conducted to evalﬁafé alternatives.
{18)@EEQQral iuierageﬁéy_coordination team--A group

established to féﬁ%ew propOSed.federal development projects

related to the Gulf Intracoastal Waterway and whose duties

her things, advising on the consistency

include; amen

determinaticns.

(19) Gulf'Intracoastal Waterway (GIWW)--The main channel,
not including tributaries or branches, of the shallow draft
navigation channel running from the Sabine River socuthward along
the Texas coast to the Brownsville Ship Channel near Port

Isabel.

NOTE: Repealed Sections Exhibit D
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(20) Gulf Intracoastal Waterway Advisory Committee
{(GIWAC) --An interagency committee made of members appointed by
the departmént to represent state agencies having jurisdiction
in the protection of the state’s natural, historic, and economic

rescurces. The GIWAC is created for the purpose of advising and

assisting the department:

beneficial uSé,projeétathat' ;11 address dredged material
disposaL:involviané segment of the GIWW identified by the U.S.

ArmngorpS:Qf Engineers as in need of maintenance dredging; and

acquisition of disposal sites in an

environment3 ly senéitive and operationally suitable manner.
(21) Highway construction project--A highway improvement
project involving the construction or reconstruction of a
highway.
{22) Highway improvement project--A highway construction

or maintenance project under Transportation Code, Chapter 201,

NOTE: Repealed Sections Exhibit D
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203, 221, 223, 227, and 361.

(23) Human environment--Interpreted comprehensively to
include the natural and physical environment, and the
relationship of pecple with that environment.

(24) Jurisdiction--For purposes of §2.44 of this

subchapter (relating to Gulf Intracoastal Wééé;% Projectsj,
this term shall mean:
(A) for a city, the area withih;£ﬂ§5'
limits and the extraterritoriqlfﬁﬁrisdicf%@
(B) for a county, aﬁ?_area withinzﬁbe_boundaries of

that county, excluding ingorporéted areas and areas within the

axtraterritorial jurisdiction of a Qity,f

ed_gingﬁlarly or collectively on the state

highway s?éiem. The fellewing categories have been established

as maintenancé ﬁrograms.

(A) Bridge maintenance--Activities to repair or perform
preventive maintenance on bridges, culverts, retaining walls,
and barrier walls.

(B} Customer service--Activities related to providing

NOTE: Repealed Sections Exhibit D
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the traveling public with services, including maintaining rest
areas, plicnic areas, and litter barrels,

{(C) Debris and spills--Activities related to removing
debris from the right of way, including litter, roadway debris,

spills, and sweeping.

(D) Drainage--Activities related to m

that improve theféﬁcessﬁgéfé?highway'Sf improve the performance

of the highway system'such aé the installation of turn lanes,

turnouts, turn;éréﬁhds, driveways, or shoulders.,
.(GY?Pavemeﬁfﬁ@aihfenance~~Activities to repair or

internance on pavements, including work

performed
embankment.

{H) Roadside appurtenances--Activities related to
fixtures alcong the roadways, including signs, delineators,
mailboxes, guard rails, attenuators, illumination, and signals.

(I) Traffic pavement markings--Activities related to

NOTE: Repealed Sections Exhibit D
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markings on the pavement to control vehicular movement,
including installing and removing striping, specialty marking,
and pavement markings.

{J) Vegetation management--Activities performed to
establish and maintain the condition of the rgédway and roadside
on the state highway right of way, includiné'mGW%gg operatipns,

pest management, revedgetation techniques,

trimming and removal, and the preservatio

endangered plant species.

cultural resourgéé}~to re¢§ify the imﬁacts by repailring,
rehabilitating, or restoriﬁ§¢fhe affected environment; to reduce
or elim}pate the imgact over time by preservaticn and
peratiéﬁggggfiﬁg the life c¢f the acticn: or to
Eﬁpgeﬁ;mpEEt by replacing cr providing for
substitute §our¢ég Ccr environments.
(28) Pz lic hearing--A formal hearing to receive public
input in determining a preferred alternative for or with respect
to any changes to a transpertation project.

(29) Public invelvement--An ongoing phase of the project
development process that encourages and solicits public input

NOTE: Repealed Sections Exhikit D
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and provides the public the opportunity to become fully informed
regarding project development.

{30) Public meeting--An informal discussion that may
assist in the preparation of environmental documents and may be

held with local public officials, interested gitizens or the

general public, and lccal, neighberhoced, orsspe ‘al interest

groups for the purpcse of exchanging id

s and coliéCting

on the need for, and possikle alternatives &
transportation project.

(31) Public transportation pﬁoject-;§ project that may
involve either capitalgor'operafﬁénél fundgng for the purchase

of rolling stock, capital imﬁﬁoveme‘ And facility

renovations,

defined unde Chapters 455, 456, 458, and

{33) Significantly—*shall have the same meaning as the

term is used and has been interpreted under the Naticnal
Envircnmental Policy Act and 40 CFR §1508.27.
(34) State project--A nonfederal-aid transportation

project.

NOTE: Repealed Sections Exhibit D
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{35) Trans-Texas Corridor--The system of multimodal
facilities designated by the commission under Transportation
Code, §227.011.

(36) Transportation project-—A highway improvement, rest

area, aviatiocn, turnpike, public transportatigh, or rail

Ltransportaticon project, ferry maintenance, or oject for the
construction or cperation of a facility that is a p:

Trans-Texas Corridcr.

(37) Turnpike project--A project désgfibe

this title (relating to Defipitions

Vi

§2.42.

(a) Environmental studies for transportation projects that

utilize federal fundéjwill be accomplished in accordance with

applicab state éna federa; requirements and, in particular, 23

,;gpgpgftation projects planned and developed by
other govéﬁi ntalgéntities or by private entities that may
utilize federél.funds, the developing entity must initiate the
process by writing to the department for a determination of the
respective roles and responsibilities of the entity and the

department under this section. Unless the department determines

that project-specific considerations warrant changes to roles

NOTE: Repealed Sections Exhibit D
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and responsibilities, the governmental or private entity shall
obtain the department’s concurrence that the following
activities were properly conducted under this section:
(1) preparation and completion of environmental studies;
(2) submission of appropriate documentéﬁion {categorical

exclusion, envircnmental assessment, and environmental impact

statement, including reevaluation, and.supplementa

documentation} for departmental and Fede

Administration review;

(3) preparation of any document revisions;

(4) submission

'hg‘déﬁartment of copies of the

environmental studie nd dd@umentéﬁign;ﬁaequate for
distribution;

(3)

AT gmgpts for appropriate public involvement,

including coirt réﬁorters and accommodations for persons with
special commﬁfléation or physical needs related to the public
hearing if requested;

(7) preparation of public meeting and hearing materials;

(8} preparation of any necessary respenses to comments;

(9) preparaticn of the public meeting and public hearing

NOTE: Repealed Sections Exhibit D
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summary and analysis, and the comment and response reports, and
a signed certification that a hearing has been held in
accordance with §2.43 of this subchapter, the Civil Rights Act
of 19€4, and the Civil Rights Restoration Act of 1%87; and

{10) submission to the department of documentation

showing that all EPIC have been or will be compl:

ed, including

copies of permits or other approvals regquired priofqﬁo

construction.

approvals for further protessing for Environmental Assessments

(EA}, approvals feor . circ lationidf Dféft Environmental

Impact Statemeng DEIS) publication cf Final Environmental

Inpact Statement (FEf@), fiﬁ&%ngs cf no significant impacts
(FONSI)Llrecords @f decision (ROD), Supplemental Envircnmental
Impact Statements, andwReévaluations, except for approvals under

the Catégoribai;Exc;usion Programmatic Agreement executed

between thé Federai Highway Administration (FHWA) and the
department. If projects meet the criteria as blanket CEs or
Programmatic CEs under that agreement those projects are desmed
approved by FHWA and therefore require no formal FHWA action.

(d) The Federal Highway Administration will publish notices

of intent and notices of availability in the Federal Register.

NOTE: Repealed Sections Exhibit D
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The department will publish records of decision in the Texas
Register.

(e) Public inveolvement for transpertation projects that
utilize federal funds will be consistent with applicable state

and federal law, including $§2.43{c) of this s 5Chapter.

(f) Aviation projects that utilize federal. viation funds

will be accomplished in accordance with Federal Av

Administration (FAA) procedures EStabliégg -
United States Code §§4321 et SGQ{;x

(g} Public transportapigphproj%
transit or federal high%é@yﬁunaé

accordance with appliéable state and fedéral reguirements and,

in particular,lgBJE@de ofiFederal Regulations Part 771.

§2.43. Non Fedééa:—Aid Trghsﬁgftation Projects.

(és ﬁnﬁ%ronmenﬁaigstﬁaies. Except as provided in §2.42 of
this sﬁbChaﬁfex,_enviféﬁmental studies for transportation
projects.wl:;ﬁbe éccomplished in accordance with applicable
state and fed;;;l law including the Endangered Species Act, 16
United States Code §51531 et seq.; the Rivers and Harbors Act,
33 United States Code §§401 et seq.; the Federal Water Pollution
Act, 33 United States Code §§1251 et seg. (commonly known as the

Clean Water Act); 33 Code of Federal Regulations Parts 114

NOTE: Repealed Sections Exhibit D
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through 115; the Safe Drinking Water Act per 42 United States
Code §§300f et seq.; Section 106 of the National Historic
Preservation Act, 36 Code of Federal Regulations Part 800; and
this subchapter.

(b) Coordination. Coordination with appgépriate agencies,

local governmental entities, and the public must play a vital

role in preject planning and developmen District.

fices and

the division will be responsible for initlaw ng early

cocrdination and the continuation of coord}gatioﬁ'with local

agencie

governmental entities and apﬁiicablm throughout project

planning. Every reasonable. ‘must béwmade to resolve

interagency disagreements.

{1) Coor.fﬁétionnwi 1l be achiéved in accordance with 1

TAC Chapter .5, ncerning state and local review

of federal and s e assistance applicaticns, also known as

TRACS$ %hi§H'are iﬁt g;wamong cther things, tc foster
interggvgygﬁentaL coopération and cocordination.
(2) épprdinétion under TRACS will be initiated with
appropriate regiocnal review agencies (RRA).
(3} Types of projects that are exempt from RRA review
include those that do not: |

(A} require additicnal right of way;

(B} change the layout or function of connecting rocads

NOTE: Repealed Sections Exhibit D
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or streets or of the facility being improved;

(C) adversely affect abutting real property; or

(D) otherwise have a substantial social, economic, or
environmental impact.

(4) The TRACS procedures shall supplemegnt the

department’s traditional policy of direct coordination with

other agencies and local governmental entities.

{5) During project coordination,n 

provided in Subchapter B of thisﬁéhapter elétingvfa Memorandum
of Understanding with Natural-Resoufce Agencies) district
offices will be responsible for:

(A) initiating a coéperatiﬁé.devélopment process with

local governmenpai”entities in order to assist in the planning

responsibia

(A)_Ehe envircnmental preccessing of the project,
including interagency contacts, coordination, consultation, and
approvals; and

(B} providing project data and analyses to applicable
agencies that includes coordination of environmental studies and

NOTE: Repealed Sections Exhikit D
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mitigation proposals with the Texas Commission on Environmental
Quality, Texas Historical Commissicn, and the Texas Parks and
Wildlife Department.

(7) Coordination under paragraph (6) (B) of this

subsection will be provided tc applicable agegéies no later than

30 days prior to the date the division appréves: environmental
document that serves as a written report explainin

department’s decision regarding a projeCt;.ﬁH~

the determination of project impacts and ﬁj

604,'ﬁnless this

coordination is provided: for undef# MOUs déyeioped under

Transportation Code, §201.607, and Stbchapter B of this chapter.

(8) As part of the environmental studies, the department

will seek toavoid and minimize environmental impacts. If

e compensatory mitigation that will be

agenciéé?,mﬂ
included i&;the environmental documentation. Compensatory
mitigation maY”include:

(A) payment of z fee to a public agency or private
entity in lieu of acgquiring or agreeing to manage property for
the mitigation of an adverse environmental impact as a result of

a2 highway improvement project under Transportation Code,
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§201.6061; {B) participation in a regional habitat
conservation plan if the department acquires for a
transportation project habitat of one or more species listed as
endangered under the Endangered Species Act and the property is
within the boundaries of a regional habitat gqﬁservation plan

under Transportation Code, §201.606;

Transportation Gods; §203.
(E} énhagre%

under §2.24 of ﬁﬁis'chapter (relating to Memorandum of

Understanding with the Texas Historical Commission) on
appropriate}ﬁitigation measures for an adverse effect directly
resulting ffbm a transportation project; or

(F) figation for the Trans-Texas Corridor as provided

by Transportation Code, §227.028.
(c) Public involvement. Public involvement will be
initiated by the appropriate district office and will depend on

and be consistent with the type and complexity of each project.
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Districts will maintain a list of elected public officials,
individuals and groups interested in transportation projects,
and will provide notification of public meeting and hearing
activities tc these individuals and groups.

(1) Notifications for public hearings. : Notifications for

public hearings depend on the type of affected fgsource.

Paragraphs (5) through (9) of this subsection govefﬁfpubl; :

used as a public park, recre

historic site, or scien

through

(2) of this-

js;with afgeéted property owners. Meetings

withségéeéggd propéfl‘ anérs (MAPO), as one form of public
involﬁémegp; w;ll be.héid with individuals owning property
adjacent.téiﬁhe ?foject and with other affected property owners
(e.g., a busigéés or governmental entity that may be impacted)
when projects require:

(A) detcours, a minimal amount of right-of-way

acquisition, or temporary constructiocn easements; or

(B) a minor lccation or design revision after the

NOTE: Repealed Sections Exhikit D
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environmental document has been approved and the public
involvement requirements have been completed.

(3} Public meetings. Public meetings, ancther form of
public involvement, may be held with loccal public officials,
interested citizens, the general public, and‘;gcal,

neighborhood, or special interest groups for the:

urpose of

exchanging ideas and cellecting input gn the need ﬁf'

possible alternatives to, a given projeég

meeting will be appropriate for the anticipated aldience to

maximize attendance. Follow

g thefpublic ﬁgeting, the district
will prepare a written summary of the prodeedings, including the
comments received, and_respoﬁses to'chméhts, as well as

modifications, ifwany, to the project resulting from comments

(Bf:to provide a free exchange of project views and

CONcerns;

{C) during project planning and development in order to
keep the public informed;

(D) during the drafting of the draft environmental
impact statement described in subsecticn (f) of this section;

NOTE: Repealed Sections Exhibit D
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and
(E} at a time and place convenient to the public in the
vicinity of the project,

(4) Cpportunity for a public hearing. If a public

hearing is not required under paragraph (5) ofithis subsection,

the district may afford an opportunity for pub hearing as

ancther form of public involvement. Opportunities lic

hearing will be afforded for projects thaﬁ:iég=i;e the

acquisition of significant amounts of rig

substantially change the lay&pt or ﬁ%mction@gf the connecting

roadways or of the facility bei ”;improvedi add capacity, have a
measurable adverse iﬁgact onzabutting;real property, or
otherwise cause a4 substantial soclal, economic, or environmental

effect, or for which tbe déﬁartment determines it is in the

public interest. '

1tj for public hearing will also be

irojects.1f the results of the environmental

t a finding of no significant impact (FONSI), as
discussed in gsections (d) and {e) of this section. The

opportunity will be afforded after the environmental document is
considered technically complete and is approved by the division

as a full-disclosure document suitable for public review.

However, if deemed appropriate, the district office may decide

NOTE: Repealed Sections Exhibit D
OGC: 09/15/06 10:38 aM




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Texas Department of Transportation Page 21 cof 58
Envircnmental Policy
to hold a public hearing and bypass affording a public hearing
opportunity.

(B} Two notices of the opportunity for public hearing
will be published in leocal newspapers having general

circulation. The first notice will be publishéd at least 30

days in advance of the deadline date set by:th

istrict office

also be maiiéd to land ners abutting the roadway as identified

by taxﬁrqng;ﬂand_gffECted local governments and public

officials, .

(E).Nﬁffurther action will be taken to hold a public
hearing if at the end of the time set for affording an
opportunity for a public hearing no requests are received or the
district has addressed the concerns of the persons requesting

the public hearing. The district cffice will be responsible for

NOTE: Repealed Sections Exhibit D
0GC: 09/15/06 10:38 AM




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Texas Department of Transportation Page 22 of 58
Environmental Policy
submitting a certification of the public involvement process to
this effect to the division.

(3) Public hearing. A public hearing, as another form of
public invelvement, will be held to present project alternatives

and to encourage and solicit public comment a ﬁer location and

design studies are developed and the environment document is

(A) A public hearing will be helc
(i) for projectsiwith substantial public interest or

controversy;

(ii) forﬁéﬁyironméﬁtal impact. statement (EIS)

projects;

(i11) for :

tle projects:

(iv) if.a request for hearing is received as

discussed i ,paragrapﬁ ﬁﬂ).of this subsection;
.(vx;;fha préject requires the taking of public land
designated and used as a park, recreation area, wildlife refuge,

r scientific area, as covered in the Parks and

historic site
Wildlife Code, §§26.001 et seq.;

(vi) 1f a project requires a public hearing under
Transportation Code, §203.021; or

(vii) for any aviation project requiring a

NOTE: Repealed Sections Exhibit D
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residential or commercial relocation.
{B) The hearing notice will contain at a minimum the

following information:

(i) time, date, and location of the hearing;

(ii) description of the project tegﬁini, purpose and
need, imprcvements, and right-of-way needs; o

(iii) reference to maps, dray;ngs, enfifgnment§¢?

studies and deocuments, and any other infofﬁé@i@n about the

project that is available for_pﬁblic inspection a
designated locatiocons;

{iv) referenc

S thé@pctentialeéf relocation of

residences and businesses and the éﬁé;lability of relccation

assistance for displacees

staﬁ‘pent thapﬁwritten comments may be
presented for a périod of 10 days after the hearing;

k%i) the'éﬁg;eSS where written comments may be

suﬁmittédg;t
:f ii) whether the project encroaches on a flecedplain,
wetland, or apS§le—source aguifer recharge zone;

(viii) a statement, if applicable, that the project
will reguire the taking of public land designated and used as a
park, recreation area, wildlife refuge, histceric site, or

scientific area; and

NOTE: Repealed Sections Exhibit D
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(iz) a statement that provision will be made for
perscens with special communication or physical needs related to
the public hearing, if reguested.
(C) Publication requirements for the department's
public hearings are provided feor in clauses (%9 through (iv) of

this subparagraph.

(i) Except for projects reguiring the Eéﬁing 0

the public hearing must be,pﬁbiisheagpwice in a local newspaper

having general circulat%@n:Ewiéﬁfthe first notice puklished 30

days before the heari%g, andbthe séﬁxﬁ no more than 10

days nor less t@éh"Seven dafs before “the hearing,
@ii) For pxojectsfﬁeguiring the taking of public land
designated and déé&ias a park, recreation area, wildlife refuge,

historic site, or sciéntific area pursuant to Parks and Wildlife

Code,a§é§$002;¢nptiggy6f'the public hearing must be given by the

publication: foﬁgwnotices in lccal newspapers. The first
notice will béxéublished at least 30 days before the hearing,
and once a week thereafter for three consecutive weeks. The
last date of publication must be no more than 10 days nor less

than seven days before the date of the hearing.

(I} The notice must be published in a newspaper of

NOTE: Repealed Sections Exhibit D
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general circulation that is published at least six days a week
in the county in which the land to be taken is situated.

(IT) If there is no newspaper that qualifies for
these requirements, the notices may be published in any county

that adjoins the county in which the land is situated.

(III) If there is no qualifyiné newspaper published

in any adjoining county, then the notice must be phblished,in

the gualifying newspaper published in the t couﬁtﬁ'to the

county where the land is situated.
(Iv}) If there is no qualifying daily newspaper
published therein, the motice mﬁstfbe published in a newspaper

of general circulatix ubliéhed ihfthe,pblitical subdivision

affected.

fi}i) Ndfices of the public hearing will also be

mailed to lanégwners abutting the propocsed project as identified
by tax rolls, and affected local governments and public
officials.

(iv) If the populaticn that will be affected by the
project is predominantly non—English speaking, the notices must

NOTE: Repealed Sections Exhibit D
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also be published in the dominant language in accordance with
Presidential Executive Order 13166, Improving Access to Services
for Persons with Limited English Proficiency.

(D) Al]l testimony given at a public hearing will be

made a part of the public hearing record.

(E) Written comments regarding a piopd

be submitted to the district office wit

in 10 days after tﬁg

close of a public hearing.

:publish a

(F) For non-EIS projects,-

notice, in local newspapersﬁtaying general Circulation, of the
availability of the summgﬁy.and?analysis,”andcthe cormment and

response report of thé-publiéshearingainforder to inform the

public of their;availabiiity and to advertise where to obtain

copies of the:summary and anéiygis and comment and response

raports.

or non<EIS.projects, the district will submit two

he rbatim transcript, the public hearing

copies éth.b““
summary aﬂaﬂggalysié, the comment and response repcrt, and the
original cerﬁggiéation of the public invelvement process signed
by the district engineer cor his or her designee to the division
for review and approval. The certification of the public
invelvement process will contain:

(i) general information on the public hearing;

NCTE: Repealed Sections Exhibit D
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(ii) a statement regarding consideration of the
economic, social and environmental impacts of the project;

(iii) a statement regarding consideration of the
statutory provisions of the Civil Rights act of 1964 and the

Civil Rights Restoration Act of 1987; and

(iv) a statement regarding the p£OJe: 's consistency

with planning goals and objectives.

(6) Media releases. Following cdﬁpié

involvement process, project specific planning an -dévelopment
decisions will be publicizedﬁthrough press releases in order to

keep the public informed;of.anyinew or continuing issues. Any

changes to the projec¢t may require additional public

invelvemeant.

Tn 4ccordance with Transportation

jgcts for which a public hearing is not

accordance

th paragraph (5) of this subsection if at least 10

individuals submit written reguests for a hearing and the
district is unable to address the concerns of the persons
requesting the public hearing.

{8) Notice of intent. A notice of intent (NOI), as a
required form of public inveolvement, will be published prior to
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the preparation of an environmental impact statement (EIS) and
when a decision is made to supplement a final EIS.
(A) The NOI will:
(1) briefly detail the project:;

(i1} identify known and potential significant impacts

cn the human environment to the extent possibl ~this state of

prcject planning;

{(iii) identify any preliminafy al tivesfdﬁder

consideration by the department;

{iv) identify whe r whép, and where any scoping

meetings will be held;

{v) the naﬁé;and address of the person in the

department that céﬂwanswérjihestions ébout the proposed project
and the envirgnmentaigimpa§£ statement.

(B) Af£éi'review and approval of the NOI by the
divisioﬁ; tﬁé divisién will publish it in the Texas Register.

he district will publish a summary or a copy of

al newspapears.

llowing publication of the NCI, the department

will begin a scoping process for the EIS project. The scoping
process 1s not required if a decision is made to supplement an
EI5S. The scoping process identified the range of alternatives
and the known or potential significant impacts to be addressed
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in the EIS and is normally achieved through public and
interagency coordination and involvement.

(9) Notice of availability for EIS projects. Notices of
availability for EIS projects will be made in the following

manner:

(A) After the division approves thé ar_fg environ@gntal
impact statement (DEIS), the division will:

{1) publish a notice of avai in thé;Téxas
Register describing a circulatiocn and comﬁénﬁ perlodfbf no less

than 45 days and identifying5 here comments are to be sent;

(ii) transmit: the DE S at no chargé tc state agencies

through the TRACS sy

agencies; and

‘ cooﬁg;nateTﬁiregtly with other governmental

(B) After the division approves the DEIS, the district

will:

(1) publish a notice of availability in local
newspapers describing a circulation and comment period of no
less than 45 days and identifying where comments are to be sent;

and

NOTE: Repealed Sections Exhibit D
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{ii) coordinate directly with local agencies,
including the appropriate metropolitan planning corganization.
(C} After the division approves the FEIS, the division

will publish a notice detailing the availability of the FEIS in

the Texas Register. The district will publish a duplicate

notice in local newspapers. The notices will:

following publication of the notice in the Téxas .gister to
submit comments.

(10) Additional public involvement following project

approval. As provided by Transpor£ ionACode, §203.022, the
district will offer an additional opportunity for public hearing

for certain projects that have received project approval.

Project approval: r the p@;poses of this subsection is defined

Qr

_d% a FONSTI or ROD. This provision applies
to those pﬁéjects in which the approval involved either the
additicen of onéJor more vehicular lanes or construction on a new
location, and in which conditions relating to land use, traffic
volumes, and traffic patterns have changed significantly from
the time the project originally underwent public review and

comment. The opportunity for public hearing will be afforded in

NCTE: Repealed Sections Exhibit D
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accordance with paragraph (4) (A) of this subsection if the

project will use federal or state funds, or a public hearing

will be held in accordance with paragraph (5) of this subsection

if the project reguires the taking of public land designated and

used as a park, recreation area, wildlife refuge, historic site

or scientific area, regardless of funding,

(11) Notice of construction. Pursuant to T

location to landowners abutting hé roadwag as identified by tax

rolls, and affected al go;érnmeﬁ%Svandepublic officials.

(12) Publiéatransp6$£étion. The provisions of paragraph

{10) of thisféubsectigg do ﬁdtﬁapply to public transportation

project

(a) Eni%ronmenééi,dogﬁﬁentation -~ categorical exclusion

{CE). |
(1) Cks are fransportation projects or associated

facilities tH;£ do not individually or cumulatively have a
significant envircnmental impact. All CE actions will be
consistent with, and comply with, all applicable federal and
state laws. The CE action directly, indirectly, or
cumulatively, will not:

NOTE: Repealed Sections Exhibit
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(A) induce significant impacts to planned growth or
land use for the area;

(B) cause any significant envircnmental impacts to any
natural, cultural, recreaticnal, histeric or other resource;

(C) cause any significant impacts théir, noise, or

water guality;

(D) relocate significant numbers of pecpl
(E) cause significant impacts on travel patte@né.
{2) The CE action will nét'involve?unusual ‘fcumstances

or lead to:

() significaqp;environmgﬁtal imaacﬁs;

(B} substantial controverS?ﬁQn,éhvironmental grounds;
(C) significant*impact on pf&perties protected under

$4(f) of the'bDepartment of Transportation Act, (49 United States

Code §303) or §106 of the National Historic Preservation Act,

state laws} requirement or administrative determinaticn relating
to the environﬁ;ﬁtal aspects-of the action.

(3} Projects that, based on past departmental experience
with similar actions, do not involve significant environmental
impacts have been determined by the department to be blanket

CEs. Blanket CEs will not, in most cases, require review or
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approval by the division. Blanket CEs will require
environmental review by the district to determine if
coordination is required under cother state or federal laws and
regulations, including the Endangered Species Act, Natiocnal

Historic Preservation Act, Antiquities Code offTexas, Clean

Water Act, Rivers and Harbers Act, or others. ‘'or these blanket

CEs, the district or the department’s Aviaticn Diviéign wil

visit the project area and confirm that ‘théfe are no

environmental issues, will identify issues. if present, and will

obtain any required permitgﬁﬁnd appr xamples cof Blanket

CEs include:

not involve or lead directly to
construction, such as pianning and technical studies, grants or

training and5f§ earch@prograﬁﬁi engineering feasibility studies

economi€, and environmental effects can be assessed for

potentiai iﬁggct;

(B).%bnstruction cf bicycle and pedestrian lanes,
paths, and facilities consisting of work on an existing road,
path or lane and completely within the footprint of the existing
sub-grade course; and

(C) activities included in the State’s "highway safety

NOTE: Repealed Sections Exhibit D
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plan” under 23 United States Code §402.

(D) landscaping:

(E) installation of fencing, signs, pavement markings,
small passenger‘shelters, traffic signals, and railroad warning
devices if no substantial land acquisition or traffic disrupticn

will occur:;

(F) emergency repairs as defined in 23 Uni

Code §125;

(G) acquisition of scenicreaseme
(H) minor improvements to existing:rest areas and truck

weigh stations;

(I) ridesh&fing actiVitieS;-
{J) alpéfationg*fo facilities or vehicles in order to

make them acce%siblea' r el& rly and disabled persons;

anical, electromechanical, hydraulic,
jmanqedftoll collection facilities;

(ﬁ%;minor expansion of toll plazas and approach éprons;

(M)_%6novation or rehabilitation of airport runways
where no additional right of way is required, and where existing
rights of way have been previously disturbed;

(N) renovation or rehabilitation of airport facilities
where no additional right of way is reguired, and where existing

NOTE: Repealed Sections Exhibit D
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1  rights of way have been previocusly disturbed;

2 (0) installation or upgrading of airfield lighting

3 systems, including runway end identification lights, visual

4  approach aids, beacons and electrical distribution systems:

5 (P) installation of miscellaneous items at airports,

¢ 1including segmented circles, wind or landing dir

& (Q)
9 property and
10 impacts;
11 (R)
12 (S)
13  out within existing riéﬁf'of way;

14 (T)ﬁé'ojecthconsisting of work classified as a seal

15 coat, overlay,lregurfacing, rehabilitation or restoration done
16 within existing rigﬁ%fof Wéy on an exlisting road completely

17 within.the foggpr;qg,of existing base course;

18 (U)_highw;; traffic operation improvements including

19 the installation of ramp metering control devices and lighting:;
20 (V) approval for disposal of excess right of way or for
21  joint or limited use of right of way, if the proposed use does
22 not have significant adverse impacts; and

23 (W) installation of noise barriers or alteratiocns to

NOTE: Repealed Sections Exhikit D
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existing publicly owned buildings to provide for noise
reduction.

(4) Additional projects will also qualify as CEs if

environmental studies demonstrate that the environmental issues

described under paragraphs (1} and (2} of thi “ subsection have

been met.

paragraph (4) of this subsection will r;guln
and approval.

{A) Division approva; will be based on the appropriate
office providing documentat¢on in the form of a descriptive

letter, environmental issues check 1ist, or brief environmental

aCE as found in paragraphs (1)

and (2) of this su §ection7‘aVe been met. Documentation must

demqutratéithat signifigant envircnmental impacts will not

fésults of an evaluation of the specific

result, b 'é&'qn@th

project aﬁaﬁany co&rdination with rescurce agencies. All EPIC
will be summarized in the documentation and, as appropriate,
will be included in the plans, specifications, and estimates.
(B) Examples of CEs for transportation proiects
include:
(1) modernization of a highway outside of the

NOTE: Repealed Sections Exhibit D
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existing sub-grade by resurfacing, restoration, rehabilitation,
reconstruction, adding shoulders, or adding auxiliary lanes such
as parking, weaving, turning, or climbing and passing, and
correction of substandard curves and intersections;

(1i) highway safety or traffic operation improvement

projects including the installation of ramp meﬁé:ing control

devices and lighting;

(111} bridge rehabilitation, -

existing at-grade railroad cressings:

{iv) additio ;éfgtrééél lanés to éxisting rural
roadways using onlYJéx;stinégiightH;f way;'or any added capacity
cn an existing highway;'gfter public involvement, provided the
project is infan attainment area for air quality or outside the
non—attainment boﬁ@daries fgr those metropeolitan planning
orggn;zétioﬁé that?ao th*ﬁeet alr gquality standards;

'H’ﬂ,;ﬁﬁﬂi ortation corridor fringe parking

facilities;

(vijvconstruction of new truck weigh stations or rest
areas;

(vii) approvals for changes in access control, with
appropriate public involvement;

(viii) early and advance acguisition of land through

NOTE: Repealed Sections Exhibit D
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donation or early acquisition of land for hardship acquisition
or protective purposes pursuant to 23 Code of Federal
Regulations §§710.501-710.503;

(ix) rehabilitation or reconstruction of existing

rail and bus buildings and ancillary facilities if only minor

amounts of additional land are required and th
substantial increase in the number of wusers;
an open

{x) construction of bus transféfﬂfacilities”

area censisting of passenger shelters, boarding areas, kiosks

and related street improvements) located in%a commercial area or

other high activity cenj therezis”adequate street

capacity for project

(xi) constructisn of rail storage, maintenance, or

inspection faﬁilitiesﬂin aréésnused predominantly for industrial

or transportationhﬁurposes if the constructicn is not

incqngistenf with egigtiné zening and if there is nc significant
noiseliﬁpagt.onﬁgbe_suégounding community; and
;(xii) cénstruction of new or expanded bicycle and
pedestrian 1aﬂes, paths, and facilities except as provided for
in paragraph (3) (B} of this subsection.
(6) The department may classify other projects as CEs if,
from the documentation required to be submitted, a determination

is made that the project meets the CE classification. These
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projects include runway extensions requiring minor amounts of
additicnal rights of way, and expansion of airport facilities
requiring mincr amounts of additional rights of way.

{7y Sufficient information should be retained in the
district and divisicn CE preject files to docgﬁént that the‘

project meets the CE criteria.

(e} Environmental documentation - .envircnment -assessment

(1) EA. For projects where: the extent of i@pacts is not
readily discerned, or for avihxion projects‘involving any

residential or commercial relocations, environmental studies

will be conducted and an EA will be prepiared to determine the
nature and extent 6f environmental impacts. For aviation

projects that requirewan EA,“ﬁhg,department will utiiize the

format anq_contédt'}equirements of Federal Aviation

istration (FAA)

Qgéaures established to comply with 42

Unitedi‘" : ode §§4321 et seq. The EA will be prepared as a

decision—ﬁé ng doéﬁment and to provide full disclosure of
project impaéfs to the public. If the studies reveal that the
impacts are not significant, then the EA will conclude with a
finding of no significant impact {(FONSI). If the studies reveal
that the impacts are significant, then the EA will conclude that
an envircnmental impact statement is required.

NOTE: Repealsd Sections Exhibit D
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(2) Coordination and consultation. For projects that
require an EA, the department will, at the earliest appropriate
time, begin coordination and consultation with state and federal
resource agencies, local political subdivisions, and the public

to achieve the following objectives:

(A) definition of the scope of the“pr

(B) identification and evaluation of anyﬁditernati es

meeting the action’s established purpose and7ne§d, inéiﬁding
evaluation of the no-build alternative; |

() determination4oéipotential soci’alr economic, and
environmental impact; | | |

(D) identifiéayioncgf mitiéatioﬁ measures and
alternatives that mighf.évoid, minimiée, or compensate for

adverse environmental impacts; and

"ficatioﬁ-of other environmental reviews,
permits; and other approvals, as well as consultation
requirements*ﬁhaﬁ_should be done as part of the decision-making
studies.

(3) Reﬁiew and consultation. Results of review and
ceonsultation with regulatory agencies and a summary of the
contacts and comments received will be included in the EA.

(4) Notice. As reguired in subsection (c¢) (5) of this

section, the notice of the public hearing will announce the
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availability of the EA and where it may be obtained or reviewed.
{5) Division determination. If, at any point during the

envirenmental studies, the division determines that the project

may have a significant impact on the environment, the

preparation of an environmental impact statement (EIS) as

discussed in subsection (f) of this sectiocon will;be reqguired.

(6) Finding of no significant impact. The divisioniwill

review the EA, any proposed mitigation measures, and the’summary

and analysis and comment and response reports of
hearing. The division will make a sgparate ‘written finding of
no significant impact (FONSI), based on the EA and any cother

appropriate environmental documents and.agency consultation and

coordination.
(7)
a notice_ of

the divisio

provide the

(8) Ad&i£ional permits or approvals. In addition to a
determination of no significant impact, additional permits or
approvals may be required before the project can be approved for
construction letting.

(£) Environmental documentation - environmental impact

NOTE: Repealed Sections Exhibit D
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statement (EIS).

(1) An EIS will be required for projects in which there
are likely to be significant envircnmental impacts. For
aviation projects, the department will utilize the feormat and
content requirements of FAA procedures established to comply
with 42 United States Code §§4321 et seq. Thé §“ paration’ of

the EIS will occur in two stages:

(A) the draft EIS or DEIS (a sugéiémental DEIS'may be

required in some cases); and

{B) the final EIS or. FEIS

usuppl%mental FEIS may be

required in some cases).

{(2) If the anai

ses or agency:review comments indicate

that significant iﬁpactS”td the humanyand natural environment

. an EIS should not be prepared.
{3) Publicaﬁion of a . notice ¢f intent (NOI) and scoping
meetings will be accdﬁplished in accordance with subsection (c)

of thiéksgqticny-_ s

(4yifollowi£g & notice cf intent and scoping, a draft
environmental “impact statement will be prepared.
(A) The draft environmental impact statement (DEIS)
will:
(1) identify all reasonable alternatives satisfying

the purpose and need of the project and evaluate them for their

NOTE: Repealed Secticns Exhibit D
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assoclated social, economic, and environmental impacts;
(11} discuss the elimination of alternatives that do
not meet the purpose and need of the project, if applicable;
(iii1) summarize the studies, reviews, ccnsultations,
and coordination required by law to the extenp{appropriate; and
(iv) designate a preferred altergaéiﬁﬁf.if

appropriate.

(B) If the division determines théfsthe DEIS ¢éﬁplies
with the provisions of subparagraph (A) of this paragraph and

Other requirements, the DEIS will be approved for circulation by

;; and wf}l?be printed in

signing and dating the cover shée

sufficient number to“provide review copies.

{C) TherDEIS will be circulated in accordance with

subsection &5f§9) ofighis seéfign.

p) COpie$:of theiDEIS will be provided upon request.

TheJdebartﬁebt may ch&gge a fee not to exceed the actual cost of
reproducticnu;ﬁﬁ’

llEf The 5EIS may also be reviewed at designated public
locations.

(F) A public hearing will be held for a DEIS highway
improvement project. MNotice of the public hearing will be given
in accordance with subsection (c) (l) of this section.

(G) The DEIS will be made available at the district for
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the general public 45 days in advance of the public hearing.

{5) After the DEIS is circulated and comments reviewed, a
final environmental impact statement (FEIS) will be prepared by
the department.

(A) The FEIS will:

(1) 1dentify the preferred alternatiﬁeuand evaluate

all reascnable alternatives considered that satisfyfthe puf ose

and need of the project;
(ii) discuss substantive comments:rece

DEIS and responses to those .comments;

mitigation measures tﬁat are to be
state project;_f‘n |

(i%&wdocument comp%ignce, to the extent pcssible,
with all appli&ébie environmental laws, or provide reasonable

assurance that requirements can be met; and

_(v)@i@zgtify environmental issues and the

consultations. and other efforts made to resolve interagency

disagreements.’
(B) If the division determines that the FEIS complies

with these and other requirements, the division will indicate

approval of the FEIS by signing and dating the cover page.

(C} The initial printing of the FEIS will be in
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sufficient quantities to meet the requests for copies that can
be reascnably expected from agencies, organizations, and
individuals.

(D) A fee that is not more than the actual cost of
reproduction of the FEIS may be charged for pg;chase of the
document. o

(E) Copies of the FEIS may also be placeaiin

appropriate designated public locations;_suéhgaﬁ local

governmental offices, libraries, or cther publiczl-étitutions.
(F) Neotice detailing;the availability of the FEIS will
be published in accordance;with subsection (c) (9) of this

section.

Epproval of the FEIS, it will be made

(G) Following the

available todégenciesg;hat made substantive comments on the
DEIS; however, inthe event the FEIS is voluminous, the

et alternative circulaticn such as

departmentlmﬁy provide,

notifyiﬁg.a@éhcie%vpf‘%he availability cf the FEIS, and by
providing é?mgthod*for these agencies to request a copy.
(H).fﬁe divisicon will complete and sign a record of
decision (RCD) no sconer than 30 days after publication of the
availability of the FEIS nctice in the Texas Register. Until
any required ROD has been signed, no further approvals may be

taken except for administrative activities taken to secure
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further prcject funding. The ROD will present the basis for the
decision, summarize the department’s responses to comments
received, summarize any mitigation measures and commitments, and
be published in the Texas Register. A notice of availability of

the ROD will be published in local newspapers

(g) Environmental documentation - reevélu

(1) The department will prepare:a reevaluati&hkfor gﬁ

projects with an approved CE, FONSI, or'EEIS if:

(A) a period of three years has ﬁggéed Wf#hdut major

steps to advance the action; such aSﬂauthori y to undertake

final design or acquire. ignifiéhnt portions of right of way or

approval of the plans, .specificatioc and estimates (PS&E) on

the project from-tﬁe date of the issuance of a FCNSI or RCD or
last major departmental approval;

are chaﬁgeg.in a project (e.g., right-of-way

anges, etc.) since environmental

(é) there have been regulatory changes (e.g., new
threatened of eﬁdangered species listed, new executive orders
issued, etc.) or changes in the surrounding land use or
environment after environmental approval.

{Z) The department will prepare a reevaluation that

determines whether a supplement to the DEIS is required if an
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acceptable FEIS is not submitted within three years from the
date of clrculation of the DEIS.

(3) The reevaluation will not necessarily be circulated
for agency review, although rescurce agency coordination may be

required.

(4) For projects for which a ROD was issu

reevaluation will confirm the findings:in the RCD dr,dete;mine
that a supplemental EIS will be required.

(5) For projects determ;ﬁéd-to be CEs'or 1o

FONSI was issued, the reevali

designation, confirm th.{findingfgf no siénificant impacts, or

identify significant”

conduct additional”envifonmental studies and prepare an

environmental impact statement,

(h)lgnvironm_ﬁﬁal documentation - supplemental
envirénméﬁéal impaoti$tatément.
a(l) A DEIS or FEIS may be supplemented at any time.
(Z) An EIS will be supplemented whenever the department
determines that:
(A) changes to the project would result in significant
environmental impacts that were not evaluated in the EIS; or
(B) new information or circumstances relevant to

environmental cencerns bearing on the proposed action or its
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impacts would result in significant environmental impacts not
evaluated in the EIS.
(3) A supplemental EIS will not be necessary when:
(A} changes tec the project, new informaticn, or new

circumstances result in a lessening of adversefimpacts evaluated

in the EIS without causing other environmental impacts that are

significant and were not evaluated in the EIS; or

(B} the department decides to a e.an alter

" identified as the

fully evaluated in the approved FEIS, but no

preferred alternative (in s

impacts, the depﬁfiment.%?ll develop ‘appropriate envircnmental

studies or, if Qeemedﬁgppropfiate, a reevaluation or an EA to

assess the impac of the changes, new information, or new

circumstances.

SupplementalgEIS is not necessary, 1t will indicate that

determination ‘in the project record.

(6} A supplemental EIS will be developed using the same
process and format as an original EIS including publicaticn of
an NCI, except that scoping and early coordination will not ke

required. Nc NOI is required for & supplemental DEIS.
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(7) A supplemental EIS may be reguired to address issues
of limited scope, such as the extent of proposed mitigation, or
the evaluation of location or design variations for a limited
portion of an overall project. In this situation the

preparation of the supplemental EIS will not gECessarily:

(A} prevent the granting of new apbrovéls;

(B) require the withdrawal of previous apprqyals;,gr

(C) require the suspension of projéet activities for
any activity not directly affected:by theESupblemeﬁf; (If

changes at issue are of such magnituge as to, require a

reassessment of the entire actienm; or more than a limited
portion of the over&lizactioﬁ, the'digg;ﬁﬁent will suspend any

activities that would have an adverse environmental impact or

limit the ch

of reasonable alternatives, until the

supplemental EIS 15 completed).

§2.45. fEmefg§ncy:Action Procedures and Compliance with Other
Regulatioﬁgﬁﬁx

(a) Any fequest for deviations from the procedures in this
subchapter because of emergency circumstances will be handled on
a case by case basis. Emergency circumstances will include
natural disasters, such as floods, hurricanes, tidal waves,

earthquakes, severe storms, landslides, or catastrophic failures
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of any cause.

(b} All applicable state and federal emergency
environmental permitting and approval processes will be
followed.

(c) The work will be limited to those actions directly

related to public health and safety and to %urth

minimize loss

of public infrastructure.

§S2.46. Special Right-of-Way ACéuisitions.

(a) Taking of_designated.public land. Approval by the

department of the use of éublic land-designated and used as a

ife refuge, historic site, or

minimize harmfté the property resulting from such use, including
mitigation measures;

(3) supporting information demonstrates that there are
unigue problems or unusual facters involved in the use of
alternatives that avoid these properties or that the cost,
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sccial, economic, and environmental impacts, or community
disruption resulting from such alternatives reach extraordinary
magnitudes; and

{4) suppeorting information documents that officials
having jurisdiction over an acguisition have_ndljurisdictional
oppositicn to the acquisition and that the pro?osed mitigation

is acceptable to such jurisdictiocns.

(b} Early aﬁd-advancg&écquisition. Early and advance

acguisition uﬁder 23?Gode of*Federal Regulations §§710.501-
710.505 includes prbtective'buying, hardship acguisiticn, and
real property donationsig”Completion of environmental

;ly and advance acquisition shall apply to

the acguisition of a specific parcel only and shall not imply
approval of fﬁéyéonstruction project. Acquisition of a parcel
under early and advance acquisition shall not influence the
final environmental decision regarding the build, no-build

decision or a decision regarding the project alignment. Prior

tc the acquisition of real property under 23 Code of Federal
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Regulations Chapter 710, the department will complete a
categorical exclusion analysis under §2.43 of this subchapter to
determine whether the acquisition will cause significant
envirohmental impacts and to identify any environmental

liabilities associated with the acguisition.

§2.47. Maintenance Programs and Actions.

{(a) Procedures. Maintenance programs are .a part of the

department’s mandate to develop and maintain a safe
efficient transportation system for Texas. The following
procedures provide for the. environmental review and public

comment on department maintenance prggrams.

nmental ‘review.

department will .conduct an environmental review

of the followiné» jntenanée programs:
| (i) bridge;@aiﬁgénance;
.fii)$9p§tomér service;
“*(iii) débris and spills;
{iv) drainage;
(v} ferry maintenance;
{(vi) maintenance enhancement;
(vii) pavement maintenance;
(viii) rcadside appurtenances;

NOTE: Repealed Sections Exhibit D
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(ix) traffic pavement markings; and
(x)., vegetation management.
(B) The envircnmental review will consist of:
(i} a description of the maintenance program and the

activities in each;

(11} the department’s evaluation of rect and

indirect effects of each maintenance program;

{iii) the department’s analyS_S’éﬁQprogram :

alternatives; and

{iv) a descriptidéaof the-departﬁent’s best

management practices and mitigatign plans for each maintenance

program.

(C) The departméﬁthill analfze and coordinate each
review with appropriate stafé and federal envircnmental resocurce
agencies_and wofkﬁwith them tcﬁdevelop effective environmental
proFegﬁioﬁiégasures.

(D). The. department will reassess the environmental

reviews at east every five years and if revisions are made,
will re-coord;néte with appropriate rescurce agencies.
(2} Public involvement for maintenance programs.
(A) Following the preparation and coocrdination of
environmental reviews for each maintenance program, the
department will afford an opportunity for a public hearing
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through publication of a notice in at least one issue of the
Texas Register. The nctice will be published at least 30 days
in advance of the deadline date set by the Maintenance Divisicn

for submission of written requests to hold a public hearing. If

a public hearing is requested, the department will conduct one

months of the department’s approval of tﬂé*énvi;onmenf
prepared for each maintenance program.

a public hearing

(B) If a public hearing is requested

notice will be publishg@;&tfleéég

hearing date in atxﬁ;*

hearing will beghéid pur

Public Hearinés).

(C) The

findiﬁés o) 4:he envifdgmgntal review and any public hearings
along With¢£ﬁe re§ponsé:to comments for each maintenance
program. o

(b) Maintenance actions under these programs are considered
by the department to be blanket categorical exclusions (CEs)
because they generally do not cause significant impacts.

Heowever, blanket CEs may require permits or approvals under

specific state and federal laws and regulations. The district

NOTE: Repealed Sections Exhibit D
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will determine whether the level of impacts of specific projects
meet the criteria under §2.43(d} (1), §2.43(d) (2), and
§2.43(d) (3) of this subchapter for blanket CEs. Projects that
do not meet the criteria for blanket CEs will be processed
according to §2.43(d) (4) or §2.43(e) of this sﬁbchapter as

apprcpriate,

§2.49., Rail Transportation Projects.

(2) Envircnmental studies for the acquisltléﬁ; abandonment,

design, constructicn, lease, maintenance, cr operation of a

passenger or freight raii facility under Tranéportation Code,

Chapter 91 or Chapter-227 thét areléﬁbjgét to 49 United States
Code §10901 will''be accomplished in accordance with applicable

state and federal requiremeﬁts=and, in particular, 49 Cecde of

thét a;%;su.jkggltgrgilUnited States Code §10901 will be
consisteﬁtéwgth aﬁplicable state and federal law, particularly
49 Code of Féééral Regulations Part 1105 and §2.43 of this
subchapter.

(c) Environmental studies and public involvement for the
acquisition, abandonment, design, construction, lease,

maintenance, or operation of a passenger or freight rail
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facility, under Transportation Code, Chapters 91 and 227, that
are not subject to 49 U.sS.C. §10901 will be accomplished in
accordance with §2.42 and §2.43 of this subchapter, as
applicable.

The provisions of this §2.49 adopted to be efféective December 9,

2004, 29 TexReg 11371; readopted by review, filed on February

25, 2005, 30 TexReg 1477.

§2.50. Financial Assistance for Tcll Faci}itiesM~
Through Toll Projects.

A public or private enti 3
Chapter 27, Subchapi
Toll Facilitiesk“br-de%éiopihg a projéét under Chapter 5,

Subchapter

elating to Pass-Through Tolls) must comply with

the proyisions 5 ;32.42.oflthis subchapter if the project uses
federai.fuhas or §é:43.of this subchapter 1f the project uses
only state_fundsk The‘entity shall initiate that process by
writing to ‘the depéftment for a determination of the respective
roles and resﬁoﬁsibilities of the entity and the department
under the applicable section. Unless the department determines
that project-specific considerations warrant changes to roles

and responsibilities, the governmental or private entity shall

obtain the department’s concurrence that the following
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activities were properly conducted under §2.42 or §2.43 of this
subchapter:
(1} preparaticn and completion of envircnmental studies;
(2) submission cof appropriate documentaticn ({(categerical
exclusion, environmental assessment, and envi;pnmental impact

statement, including reevaluation, and supplemeﬁpﬁl

documentation} for departmental reviews;

(3) preparaticn of any document revis

artment of:

(4) submission to the d

environmental studies and d&

amentation adequate for

distribution;
(5) preparation of legal and public notices in accordance
with §2.43(c) of this subchapter for department review and use;

ngements for appropriate public involvement,

porters and accommodations for persons with

speq#@l cdmm@nicationgpﬁfﬁﬁysical needs related to the public

hearing if .ré

(755H' parétion of public meeting and hearing materials;
(8) préparation of any necessary responses to comments;
(2) preparation of the public meeting and public hearing

summary and analysis, and the comment and response reports;

(10) submissicon te the department of a verbatim

transcript of any public hearing and the original certification
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1 of the public involvement process as described in §2.43(c) of

2 this subchapter; and

3 {11) submission to the department of documentation

4  showing that all EPIC have been or will be completed, including

3 copies of permits or other approvals required prior to

o construction.
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