ALL Counties

ALL Districts

SyBmitted an

TEXAS TRANSPORTATION COMMISSION

MINUTE ORDER Page 1 of 1

The Texas Transportation Commission {(commission) finds it necessary to propose
amendments to §31.11, relating to formula programs, and §31.36, relating to section 5311 grant
programs, to be codified under Title 43, Texas Administrative Code, Part 1.

The preamble and the proposed amendments, attached to this minute order as Exhibits A - C
are incorporated by reference as though set forth at length verbatim in this minute order.

IT IS THEREFORE ORDERED by the commission that the amendments to §31:11, and
§31.36 are proposed for adoption and are authorized for publication in the Texas Register for the
purpose of receiving public comments.

The executive director is directed to take the necessary steps to implement the actions as
ordered in this minute order, pursuant to the requirements of the Administrative Procedure Act,
Government Code, Chapter 2001,

Recommended by:

7.2 . 75 R

Dlrector[-’lfu ic Transportation Executive Director

Division
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Proposed Preamble
The Texas Department of Transportation (department) proposes
amendments to §31.11, Formula Program, and §31.36, Section 5311

Grant Program.

EXPLANATICN CF PROPQOSED AMENDMENTS

Transportation Code, §456,022 requires the Texas Transportation
Commission (commission) to adopt rules to establish a formula
allocating state and federal funds amceng individual eligible
public transportation providers. The statute states that the
formula may take into account a transportation proﬁider's
performance, the number of its riders, the need of residents in
its service area for public transportation, population,
population density, land area, and other factors established by
the commission. Transportation Code, §456.008 states thqt the
commission may establish different performance measures for
different sectors of the transit industry and also states that
the performance measures shall assess the efficiency,
effectiveness, and safety of the public transportation

providers.

On May 26, 2005, the commission amended §31.11 and §31.36
regarding formulas for the distribution of state and federal
funds. The commission now desires to further refine the

formulas to better allocate funding resources; to better reflect
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the requirements of state and federal law; and to reflect the
department's goals to reduce congestion, enhance safety, expand
econcmic opportunity, improve air guality, and increase the

value of transportation assets.

The amendments to §31.11, Formula Program, revise the current
formula for state funds. Section 31.11 (b) (1) (A)proposes that
funds for small urban transit providers be divided into two
tiers. Tier one will include transit providers that restrict
transit eligibility for all public transportation services to
the elderly and persons with disabilities., State funding
available in tier cne is calculated by multiplying the available
urban funding by the population of elderly and persons with
disabilities in tier cne providers, divided by the service
eligible population of urbanized areas receiving funding under
this subchapter. Tier two will include transit providers that
provide any service to the general population. The funds for
tier two will be the remaining balance of the available funds
after the funds for the tier one have been allocated. Funds
within each tier will be allocated to transit providers based on
§31.11(b) (1) (B) and {(C). The proposal will assist in the
allocation of available funding by more accurately reflecting
the nature of the service provided. The proposal will also
reflect the requirements of state and federal law and will

reflect an assessment of public transportation provider

OGC: 03/16/06 7:55 AM Exhibit A




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Texas Department of Transportation Page 3 of 14
Public Transportation

efficiency, effectiveness, and safety.

Secticen 31.11(b) (1) (B) and (C) propose that any further
distribution of state funds allocated to urban areas be based on
the relative proportion of urbanized area population and a
weighted average of four pefformance criteria: local funds per
operating expense; ridership per capita; ridership per revenue
mile and revenue miles per operating expense. The relative
proportion of urbanized area is intended to capture the need of
the trgnsit operator, and the weighted average of the four
criteria is intended to capture the performance of the transit
operator. The new provisiocons propose that the allocation of
transportation funding will be based cn 80% need and 20%
performance for fiscal year 2007 (the second year of the 2006~
2007 biennium}; 65% need and 35% performance for the 2008-200%
biennium; and 50%'need and 50% performance for each biennium
thereafter. This proposal will further emphasize the
performance of individual public transportation providers in
allocating funding. The commission recognizes performance as an
important aspect of providing public transportation services in
an effective and efficient manner, and wishes to increase the
emphasis on performance in the allocation of transportation
funding as part of the department's plan to improve statewide

transportation, enhance safety, and improve air quality.
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Section 31.11(b) (1) {(B) proposes new provisions to change the
consideration of population for tier one providers to 199,999,
or the city population, whichever is less. The reason for this
change 1s that the urbanized area population may be
significantly larger than the population reported for the
incorporated jurisdiction. The proposal would reflect the actual
population eligible to receive service from a particular transit
provider and this change would more fairly allocate funds to
account for that smaller population eligible to receive

services,

Section 31.11(b} (1)proposes to change the method fer calculating
the criterion called "ridership per capita." Formerly, for
urban areas with populaticns greater than 199,999, this
criterion was adjusted to limit the impact of the population to
199,999. The department proposes to repeal the provision that
defines this criterion., The impact would be to use the total
applicable population, and therefore calculate more fairly this
performance indicator for those providers in areas with
populations greater than 199,999. The department further

proposes that state funds performance criteria for the urban

Nl

areas be based on the following weighted criteria: 30% local
funds per operating expense, 20% ridership per capita, 30%
ridership per revenue mile, and 20% revenue milés per operating

expense. This amendment to the formula would add twe new
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measures, revenue miles per operating expense and passengers per
revenue mile, while deleting cone measure, revenue miles per
capita. The propeosal also changes the allocation from an even
distribution to a distribution emphasizing local support and
service effectiveness. These proposed changes would establish a
broader set of measures to emphasize service effectiveness and
efficiency. A broader set of measures will create more
opportunities for the diverse small urban transit providers to

show improvements in performance.

The department proposes to repeal provisions that gave the
commission the authority to allocate a portion of the funds to
address strategic priorities. This proposed amendment would
help ensure all funds in these programs would be allocated
according to the established formula, while retaining the
requirement that recipients of funding under this subparagraph

be in goed standing with the department.

Subsections 31.11(b) {(2) (A) and (B) propose that the allocation
of state funds for the rural providers be based on a figure that
represents 75% population and 25% land area, relative to all
other rural public transportation providers and on an equally
weighted formula of three criteria: local funds per operating
expense, ridership per revenue mile and revenue miles per

operating expense. The figure that represents 75% population

OGC: 03/16/06 7:55 aM Exhibit A




10
11
12
13
14
15
16
17
18
18
20
21
22
23
24
25

Texas Department of Transportation Page 6 of 14
Public Transportation

and 25% land area is intended to capture the need of the transit
operator, and application of the equally weighted criteria is
intended to capture performance of the transit operator. The
new previsions propose that the allocation of transportation
funding will be based on 80% need and 20% performance for fiscal
years 2007 and 2008; and 65% need and 35% performance for fiscal
year 2009 and each fiscal year thereafter. This change would
increase the emphasis on performance, and reward providers who

improve the efficiency or effectiveness of their service.

Section 31.11(b} (2)further proposes that the performance
criteria for the rural areas be changed. Currently, the formula
considers local funds per operating expense, operating expenses
per mile, and operating expense per passenger. The department
proposes to change the measure of operating expense per
passenger to passengers per revenue mile, and the measure of
operating expense per mile to revenue miles per operating
expense. The relative weights of the three criteria will not
change, but will remain at cne third each for the following
criteria: local funds per operating expense, ridership per
revenue mile and revenue miles per operating expense. The
proposal will provide a measure of service effectiveness. It is
an acknowledged goal of the commission to improve service
effectiveness, which represents an increase in services provided

to the public.
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Section 31.11(c) proposes that annual adjustments be limited to
a maximum 10% decrease from year to year for both the urban and
rural providers to provide funding stability. The purpose of
this change is to assist public transportation providers in
planning for future year funding allocations and enabling
continuity of service. The department further propecses that
consideration be made to account for changes in the relative
purchasing power of the amounts from year-to-year. This intent
is accomplished by amending the provisions concerning allocation
of excess funds to include adjustment due to changes in
purchasing power as an eligible consideration. The department
alsc proposes to reset the base year to the state fiscal

biennium 2006-2007,

Section 31.36, the Title 49 USC 5311 Grant Program, proposes
changes to the current formula and alsc reflects the federal
statutory requirement that the department consult with intercity

bus service providers.

Subsections 31.36(g) (2) (A) and (B) propose that federal funds
for the rural providers be allocated based on a figure that
represents 75% population and 25% land area, relative to all
cther rural public transportation providers and on an equally

weighted formula of three criteria: local funds per operating
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expense, ridership per revenue mile and revenue miles per
operating expense. The figure that represents 75% population
and 25% land area is intended to capture the need of the transit
operator, and application of the equally weighted criteria is
intended to capture performance of the transit operatcr. The
new provisions propose that the allocation of transportation
funding will be based on 80% need and 20% performance for fiscal
years 2007 and 2008; and 65% need and 35% performance for fiscal
year 2009 and each fiscal year thereafter. This change would
increase the emphasis on performance, and reward providers who
improve the efficiency or effectiveness of their service. The
department further proposes changes to the performance criteria
for the rural areas to match the formula proposed for state
rural funding allocation. Currently, the férmula considers
local funds per operating expense, operating expenses per mile,
and operating expense per passenger. The department proposes Lo
change the measure of operating expense per passenger to
passengers per revenue mile, and the measure of operating
éxpense per mile to revenue miles per operating expense. The
relative weights of the three criteria will not change, but will
remain at one third each for the following criteria: local funds
per operating expense, ridership per revenue mile and revenue
miles per operating expense. The proposed provisions would
provide a measure of service effectiveness. It is an

acknowledged goal of the commission to improve service
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effectiveness, which represents an increase in services provided

to the public,

Section 31.36(g) (3) proposes that consideration be made to
account for changes in the relative purchasing power of the
amounts from year-to-year. The provisions concerning the
allocation of excess funds are revised to include consideration
of adjustments if changes in purchasing power occur. The
department also proposes to change the funding baseline from a
particular fiscal year to a set level of funding for purposes of
determining if additional funds exist. The impact of the change
is to increase the baseline by $7,000,000, and move allocation
levels closer to the amcunt determined by the allocation
formula, considering both transpoertation provider need and

performance.

Section 31.36(g) (1) (B) proposes amendments concerning inter-city
bus regulation in order to reflect changes to federal statutes,
which now require the state to consult with the intercity bus
service providers under certain circumstances. The changes were
enacted in "Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for Users," known as

"SAFETEA-LU."

The Public Transportation Advisory Committee (PTAC) has met
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numerous times to discuss the changes to the existing formulas
and rules, and to make recommendations to the commissicn. Four
PTAC committee members represent a diverse cross-secticn of
public transportation providers; three members represent a
diverse cross-section of public transportation users; three
members represent the general public; and one member is
designated to have experience in the transportation of clients
of health and human services programs. Advice and
recommendations expressed by the committee provide the
department and the commission with a broader perspective
regarding public transportation matters that will be consideregd

in formulating department policies.

PTAC’s duties include advising the commission cn the needs and
problems of the state's public transportation providers,
including recommending methods for allocating stéte public
transportation funds, and commenting on proposed rules or rule
changes involving public transportation matters during their

development and prior to final adoption.
PTAC met on March 9, 2006, and by motion recommended to the
commission all cf the above amendments in the allocation funding

formula.

FISCAL NOTE

OGC: 03/16/06 7:55 AM Exhibit A
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James Bass, Chief Financiagl Officer, has determined that for
each of the first five years the amendments as proposed are in
effect, there will be no fiscal implications for state or local
governments as a result of enforcing or administering the
amendments. There are no anticipated economic costs for perscns

required to comply with the sections as proposed.

Eric L. Gleason, Director, Public Transportation Division has
certified that there will be no significant impact on local
economies or overall employment as a result of enforcing or

administering the amendments.

PUBLIC BENEFIT

Mr. Gleason has also determined that for each year of the first
five years the sections are in effect, the public benefit
anticipated as a result of enforcing or administering the
amendments will be a more fair and eguitable allocation of
public transportation funding as administered by these
subchapters, as well as more fully implementing current state
and federal law to improve the efficiency, effectiveness and
safety of public transportation providers and to increase the
availability of transportation services to the public. There

will be no adverse economic effect on small businesses.
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PUBLIC HEARING

Pursuant to the Administrative Procedure Act, Government Code,
Chapter 2001, the Texas Department of Transportaticn will
conduct a public hearing to receive comments concerning the
proposed rules. The public hearing will be held at 1:30 p.m. on
Thursday, May 4, 2006, in the first floor hearing rocm of the
Dewitt C. Greer State Highway Building, 125 East 1lth Street,
Austin, Texas and will be conducted in accordance with the
procedures specified in 43 TAC §1.5. Those desiring to make
comments or presentations may register starting at 1:00 p.m.
Any interested persons may appear and offer comments, either
orally or in writing; however, questioning of those making
presentations will be reserved exclusively to the presiding
officer as may be necessary to ensure a complete record. While
any person with pertinent comments will be granted an
opportunity to present them during the course of the hearing,
the presiding officer reserves the right to restrict testimony
in terms of time and repetitive content. Organizations,
assocliations, or groups are encouraged to present thelr commonly
held views and identical or similar comments through a
representative member when possible. Comments on the proposed
text should include appropriate citations to sections,
subsections, paragraphs, etc. for proper reference. Any
suggestions or requests for alternative language or other

revisicens to the proposed text should be submitted in written
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1 form. Presentations must remain pertinent to the issues being
2 discussed. A person may not assign a portion of his or her time
3 to another speaker. Perscns with disabilities who plan to
4 attend this meeting and who may need auxiliary aids or services
5 such as interpreters for persons who are deaf or hearing
6 impaired, readers, large print or Braille, are requested to
7 contact Randall Dillard, Director, Public Information Office,
8 125 East 1lth Street, Austin, Texas 78701-2483, 512/463-8588 at
9 least two working days prior to the hearing so that appropriate
1C  services can be provided.
11
12 SUBMITTAL OF COMMENTS
13  Written comments on the proposed amendments may be submitted to
14 Eric Gleason, Public Transportation Division, Texas Department
15 of Transpcrtation, 125 East 1lth Street, Austin, Texas 78701-
le  2483. The deadline for receipt of comments is 5:00 p.m. on May
17 15, 2006.
18
19 STATUTORY AUTHORITY
20 The amendments are proposed under Transportatiocn Code, §201.101,
21  which provides the commission with the authority to establish
22 rules for the conduct of the work of the department, and
23 Transportation Code, §456.022, which requires the commission to
24 adopt rules establishing a formula allocating funds among

25 eligible public transportation providers.
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CRCSS REFERENCE TO STATUTE

Transportation Code, Chapter 456.
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SUBCHAPTER B. STATE PROGRAMS
§31.11. Formula Program.
{a) Purpose. Transportation Code, Chapter 456 requires the
commission to allocate, at the beginning of each fiscal

biennium, certain [apprepriated] amounts appropriated for public

transportation {(£rem—the publiie transportatieon—Ffund]l. This

section sets out the policies, procedures, and reguirements for
that alleocation.

(k) Formula allocation. At the beginning of eéch state
fiscal biennium, an amount equal to the amount appropriated from
all sources to the commission by the legislature for that
biennium for public transportaticn, other than federal funds and
amounts specifically appropriated for ccordination, technical
support, or other costs of administraticn, will be allocated to

urban _and rural transit districts [desigroted—recipients]. The
commission will allocate [these—funds—betweer small urboan-—and

rurat-providers—with] 35% of the funding to urban transit

districts [altecated to—small wrban-—previdess] and 65% of the
funding to rural transit districts [ellecated—to—rural

previders] .
(1) Urban funds available under this section will be

allocated to urban transit districts [mundeipalities] that are

designated recipients or transit providers in urbanized areas

NOTE: Additions underlined Exhibit B
Deletiocns in [ ]
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that are not served by an authority and to designated recipients
that received state transit funding during the fiscal biennium
ending August 31, 1997, that are not served by an authority but
are located in urbanized areas that include one or more
authorities. Any local governmental entity having the power to
operate or maintain a public transportation system, except an
authority, may receive formula program funds. The commission
wlll distribute the money in the following manner.

(A) Urban funds will be divided into two tiers. Tier

one will include urban transit districts that restrict transit

eligibility for all public transportation services to the

elderly and persons with disabilities. Funding available in

tier one is calculated by multiplying the available urban

funding by the population of elderly and persons with

disabilities in tier one providers, divided by the service

eligible population of urbanized areas receiving funding under

this subchapter. Tier two will include urban transit districts

that provide any service to the general population. The funds

for tier two will be the remaining balance of the available

funds after the funds for tier one have been allocated. Funds

within each tier will be allocated to urban transit districts

based on subparagraphs (B) and (C) of this paragraph.

(B} The need based allocation is determined as follows:

NOTE: Additions underlined ~ Exhibit B
Deletions in [ ]
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80% of urban funds will be awarded for 2007, 65% for the 2008 -

2009 biennium, and 50% for each biennium thereafter, based on

[Eighty—pereent—wilibeawarded givingconsideration—to]

population by using the latest census data available from, and

as defined by, the U.S. Census Bureau for each urbanized area
relative to the sum of all urbanized areas. Any urban transit
district [prewider] whose urbanized area pepulation is 200,000
or greater will have the population adjusted to reflect a

population level of 199,999; except that any urban transit

district receiving funds in tier one, as described in

subparagraph (A) of this paragraph, will have the population

adjusted to reflect a population level of 199,999, or the

urbanized area population of the place as defined by the U.S.

Census Bureau, whichever is less.

(C) [B] The performance based allocation will be 20%

for fiscal year 2007, 35% for the 2008 ~ 2009 biennium, and 50%

fcr each biennium thereafter. [If—the urbap—transit disteriot 4o

I..I
o
up
q
q

o
)

o1

t—er—tii—ef thissubparagraph-as—£ellews]. An urban transit

district is eligible for funding under this subparagraph if it

is in good standing with the department and has no deficiencies

and no findings of noncompliance.

NOTE: Additions underlined Exhibit B
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[++4#)] The commission will award the funding based on

the following weighted criteria: 30% for local funds per

operating expense, 20% for ridership per capita, 30% for

ridership per revenue mile, and 20% for revenue miles per

operating expense [by giving—egual consideration to leocal funds

tevet—e—108;088]. These criteria may be calculated using the

urban transit district’s [subrecipientis] annual audit for the

previously completed fiscal year, data from other sources, oOr
from the department's records,
(2) Rural funds available under this section will be

allocated to rural transit districts in nonurbanized areas. Any

NOTE: Additions underlined Exhibit B
Deletions in [ ]
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eligible recipient may receive formula program funds. The

funding will be allocated to rural transit districts based upen

need and performance as described in subparagraphs {(A) and (R)

of this paragraph [of—themoney—allocatedunder—thio paragraphs
] C o EENPT g ] . : oL Lo

manrer] .

{A) The need based allocation is determined as follows:

80% [Edghty—pereent] will be awarded for fiscal years 2007 and

2008, and 65% for each fiscal year thereafter giving

consideration to population weighted at 75% and on land area

. o . .
weighted at 25% [byusing the lotest census data—available Lromy

ard—as--definedbyr—the U5 Census—Burean] for each nonurbanized

area relative to the sum of all nonurbanized areas.

(B) The performance based allocation will be 20% for

fiscal years 2007 and 2008, and 35% for each biennium

thereafter. A rural transit district is eligible for funding

under this subparagraph if it is in goed standing with the

department and has no deficiencies and nc findings of

noncom liance T+ 41 Fan o a b A a4 4 PR ISR SIS I NPV A o
p L L= ey LTI S % N 89 i wh s mpy vy N, S S P E i W = = S g 3 \jUUu ubu&lu.Llej LT
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PPt 1ot ol I Ny DN 2t 17 e oo e ded-—Rder——mlalged AN e (22N e
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[++3+3+] The commission will award the funding by

giving equal consideration to local funds per operating expense,

ridership per revenue mile, and revenue miles per operating

expense [eperatingeoxpenses—perwmite—and operating—expense per
passenger]. These criteria may be calculated using the rural

transit district’s [subreeipientls] annual audit for the

previocusly completed fiscal year, data from other sources, or
from the department's records.
(3} Funds allocated under this section and any local

funds may be used for any transit-related activity except that a
designated recipient not included in a transit authority but
located in an urbanized area that includes one or more transit
authorities may only use funds to provide:

{A) 65% of the local share requirement for federally
financed projects for capital improvements;

(B} 50% of the local share requirement for projects for

NOTE: Additions underlined Exhibit B
Daletions in | ]
0GC: 03/13/06 2:52 PM




10

11

12

13

14

15

lé

17

18

18

20

21

22

23

Texas Department of Transpcrtation Page 7 of 9
Public Transportation
operating expenses and administrative costs;

(C) 50% of the total cost of a public transpcrtation
capital improvement, if the designated recipient certifies that
federal money is unavailable for the proposed project and the
commission finds that the proposed project is vitally important
to the develcopment of public transportation in the state; and

(D) 65% of the local share requirement for federally
financed planning activities.

(¢) Funding stability [?faﬁﬁ&%&eﬁ]. Subject toc available

appropriation, [Eech—ageney—will have—five years—to—transition

by 12711
L [ S W gy P By
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gisruptions—in—the—continuity of furding-— Puring—this time] no

award to an urban or rural [&] transit district under this

section will be less than 90% of the award to that transit

district for the previous fiscal year {y—execept—-that—fiseal-year
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allocations under subsection (k) (1) and (2} of this section are

subject to revision to comply with this standard. If available
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funding exceeds $57,482,135 [+thealleeations—allecated inficeal
years—2864—and—2665], additional funding will be awarded by the

commission on a pro rata basis, competitively, or a combination
of both., Consideration for the award of these additional funds
may include, but is not limited to, coordination and technical
support activities, compensation for unforeseen funding
anomalies, assistance with eliminating waste and ensuring
efficiency, maximum coverage in the provision of public

transportaticn services, adjustment for reductions in purchasing

power, and reductions in air pollution. These additicnal awards
are not subject to the [tramsitien] funding stability allocation
process in succeeding fiscal years.

(d}) Change in service area. If part of an urban or rural

[&] transit district’s service area is changed due to
declaration by the United States Census Bureau, or if the
service area is otherwise altered, the department and the urban

or rural transit district [subreeipient] shall negotiate an

appropriate adjustment in the funding awarded tc that urban or

rural transit district [subreeipient] for that funding year or

any subsequent year, as appropriate. This negotiated adjustment
is not subject to the minimum and maximum standards set forth in
subsection (c¢) of this section.

{e) Unobligated funds. Any money under this section that
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the designated recipient has not applied for before the November
commission meeting in the second year of a state fiscal biennium
will be administered by the commission under the discretionary
program described in §31.13 of this subchapter.

(f) Returned funds. Any money under this section that the
designated recipient agrees to return to the department will be
administered by the commission under the discretionary program
described in §31.13 of this subchapter.

(g} Application. To receive funds allocated under this
section, a designated recipient must first submit a completed
application, in the form prescribed by the department, to the
appropriate district. The application must include
certification that the proposed public transportation project is
consistent with continuing, ccoperating, and comprehensive
regional transportation planning implemented in accordance with
49 USC §5301 and §1602a. Federal approval of a proposed public
transportation project will be accepted as a determination that
all federal planning requirements have been met.

(h) Project evaluation. In evaluating a project under this
section, the department will consider the need for fast, safe,
efficient, and economical public transportation and the approval

of the FTA, or its successor,
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SUBCHAPTER C. FEDERAL PROGRAMS
§31.36. Section 5311 Grant Program.

{(a) Purpose. The Federal Transit Act, codified at 49 USC
§5311, authorizes the Secretary of the United States Department
of Transportation to make grants for public transportation
prcjects in nonurbanized areas. The department has been
designated by the governor to administer thé Section 5311
program.

(b} Goal and objectives. The Department’s goal in
administering the Section 5311 program is toc promote the
availability of professiocnal, cost-effective, efficient, and
coordinated passenger transportation services to the general
public in nonurkanized areas using the most efficient
combination of financial and other resources. To achieve this
goal, the objectives of the department are to:

(1) promote the development and maintenance of a network
of general public transportation services in nonurbanized areas
throughout the state, in partnership with local officials;

(2) fully integrate the Section 5311 program with other
federal, state, and local resources that are designed to serve
nonurbanized populaticns;

(3) improve the efficiency, effectiveness, and safety of

Section 5311 systems through the provision of technical
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assistance; and

(4) include private sector operators in the overall plan
to provide public transportation services.

(c) Department rcle. The department acts as the designated
recipient for all Section 5311 funds appropriated to the state
and has an oversight responsibility for all nonurkanized transit
services within the state. The department, however, recocgnizes
the subrecipients as partners who shall retain contrel of daily
operations, As the administering agency, the department will:

(1) develop application materials and disseminate
information to prospective applicants and other interested
parties;

{(2) allocate the available program funds in a fair and
equitable manner as described in subsection (g) of this section
(the department will not provide Section 5311 funds to more than
one transit system in a geographical area);

(3) develop evaluation criteria and select projects for
funding;

(4) prepare the state’s annual program of projects and
funding application and submit that material to the FTA for
approval;

(5) negotiate and execute contracts with local Section

5311 subrecipients;
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(6) prepare requests for federal reimbursement, and
process payment requests from Section 5311 subrecipients;

(7) monitor and evaluate the progress of ongoing
transportation operations, including compliance with federal
regulatiocns; and

(8) provide technical assistance to Section 5311
subrecipients to aid them in improving transit services.

(d) FEligible subrecipients. State agencies, local public
bodies, private nonprofit crganizations, Native American tribes
and organizations, and operators of public transportaticn
services are eligible to receive Section 5311 funds through the
department. Private for-profit operators of public
transportation services may participate in the program through
contracts with eligible subrecipients. An entity must be a
rural transit district to receive Section 5311 funds except that
private for-profit operators of public transportation services
and entities that are not rural transit districts are eligible
to receive Section 5311 funds through the department under the
intercity bus program, as set forth in subsections {g) {1} and
(1) of this section.

(e) Eligible assistance categories. The following
categories of expenses are eligible for federal reimbursement

under the Section 5311 program.
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(1) State administrative expenses. The department may
use up to 15% of the annual federal apportionment to defray its
expenses incurred for the administraticn of Section 5311
program. These funds may also be used to provide technical
assistance to subrecipients. Technical assistance may include
project planning, program development, management development,
coordination of public transportation projects, and related
research. Projects are solicited from subrecipients and other
interested parties. State administrative and technical
assistance expenses do not reguire a non-federal match.
(2) Capital expenses,
(A) Eligible items include, but are not limited to:
(i) buses;
(11) vans or other paratransit vehicles;
(1ii) radios and communicatiocns equipment;
(iv) passenger shelters, bus stop signs, and similar
passenger amenities;
(v) wheelchair lifts and restraints;
(vi) vehicle rehabilitation, remanufacture, or
overhaul;
(vil) preventive maintenance, including all
maintenance costs;

(viii) extended warranties that dc not exceed the
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industry standard;

{ix) the mass transit portion of ferry boats and
terminals;

(%) operational support such as computer hardware or
software;

(1) installaticn costs and vehicle procurement,
testing, inspection, and acceptance costs;

(xii) construction or rehabilitation of transit
facilities, including design, engineering, and land acquisition;

(xiii) facilities to provide access for bicycles teo
mass transit facilities and equipment for transporting bicycles
on mass transit vehicles;

(xiv) the lease of equipment or facilities, provided

that the local subrecipient, with the concurrence of the

~department, determines that a lease is more cost effective than

the purchase of eguipment or facilities after considering
management efficiency, availability of equipment, staffing
capabilities and guidelines on capital leases as contained in 49
CFR Part 639;

(xv} the capital portions of costs for service under
contract;

(xvi) Jjoint development projects (FTA Circular

9300.1A, or its latest version, provides guidelines for joint
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development prciects):

(xvii) the introducticn cof new technology, through
innovative and improved products, intc mass transportation;

(xviil) transit-related intelligent transportation
systems; and

(xix) the provision of ADA paratransit service, which
shall not exceed 10% of the state's annual apportionment of
Section 5311 funds and shall be used only by subrecipients that
are in compliance with ADA requirements for both fixed rcute and
demand responsive service.

(B) The capital cost of contracting includes
depreciation, interest on facilities and equipment, and those
allowable capital costs that would otherwise be incurred
directly, including maintenance. ©No capital assets (vehicle,
equipment, or facility) that have any remaining federal interest
in them and no items purchased with state or local government
funds may be capitalized under the grant agreement.

(C) Based on funding availability, federal funds may be
used to reimburse up to 80% of eligible capital expenditures.
The federal share may increase to up to 90% for bicycle
facilities projects or for incremental costs related to
compliance with the Clean Air Act or with the Americans with

Disabilities Act of 1990. Eligibility standards for the higher
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federal share are defined in FTA Circular 9040.1E, or its latest
version. The local subrecipient must provide a 20% or 10% cash
match at the time the equipment is delivered or the services are
received.

(3) Project administrative expenses. Costs not directly
tied, but essential, to the operations of passenger
transportation systems may be reimbursed at up to 80% with
federal funds. The local subrecipient must provide a 20% match,
e¢ither in cash or with in-kind donations.

(4) Operating expenses. Those costs directly tied to
systems operations, such as fuel, oil, drivers’, mechanics’, and
dispatchers’ salaries, and replacement parts may be reimbursed
at 50% of net operating costs. The local subrecipient must
provide a 50% match, either in cash or with in-kind donations.

(f) Local share requirements. FTA program funds cannot be
used as the local share required for Section 5311 grants.
Eligible match sources include local or state programs, or
unrestricted federal funds. At least half of the local share
for both net operating and non-operating expenses must be cash
or cash equivalent from sources other than unrestricted federal
funds. TIn-kind contributions, velunteer services, and donations
are eligible as local share if the value is documented.

(g) Allocation of funds. As part of its administration of
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the Section 5311 program, the department is charged with
ensuring that there is a fair and equitable distribution of
program funds within the state (FTA Circular 9040.1E, or its
latest version). The department will allocate Section 5311
funds to local subrecipients in the following manner.

(1) Reserve., Unless the governor certifies to the
secretary of the United States Department of Transportation that
the intercity bus service needs of the state are being
adequately met, the department will reserve not less than 15% of
the Section 5311 federal apportionment for the development and
suppcrt of intercity bus transportation to be allocated under
subsection (i) of this section. If it is determined that all or
a portion of the set-aside monies is not required for intercity
bus service, these funds will be applied to the formula
apportionment process described in paragraph (2) of this
subsection. Procedures for determining if a certification of
adequacy 1s warranted are as follows.

(A} The department will review all data on intercity
bus service availability, including outstanding requests from

intercity operators, and levels of service.

(B) The department will consult with affected intercity

bus service providers.

(C) The department will consult with other state
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agencies that have jurisdiction with respect to intercity bus
regulaticn and seek their recommendations as to the adequacy of
current service.

(D) [+&r] Based on the findings of subparagraphs (A),
[ara] (B), and {C) of this paragraph, the commission may certify
or recommend that the governor certify to the adequacy of
intercity bus service.

(2} Remaining balance allocation. Except as provided in
paragraph (1} of this subsection, the balance cf the annual
Section 5311 federal apportionment, plus the remaining balance
of previous Section 5311 federal apporticnments, and any state
funds appropriated specifically for the purpose of funding

nonurbanized public transportation services will be allocated to

transit providers as described in subparagraphs (A) and (B) of

this paragraph [in—thefellowing—manner).

(A) The need based allocation is determined as follows:

80% [Bightypereent] will be awarded for fiscal years 2007 and

2008, and 65% for each fiscal year thereafter giving

consideration to population weighted at 75% and on land area
weighted at 25% by using the latest census data available from,
and as defined by, the U.S. Census Bureau for each nonurbanized
area relative to the sum of all nonurbanized areas.

(B} The performance based allocaticon will be 20% for
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fiscal years 2007 and 2008, and 35% for each fiscal year

thereafter. The subrecipient is eligible for funding under this

subparagraph if it is in good standing with the department and

nas no deficiencies and no findings of noncompliance [If—+the

[++453] The commission will award the funding by

giving equal consideration to local funds per operating expense,
ridership per revenue mile, and revenue miles per operating

expense [eperaking expenses—per-milte—andoperating expense per

passenger]|. These criteria may be calculated using the

subrecipient's annual audit for the previously completed fiscal

year, data from other sources, or from the department's records.
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(3) Funding stability [Framrsitier]. Sublect to available

appropriation, [Eeeh—agerey—will have five vears—to--btransition

disruptions—in—the—eontinuity—of funding—buring—this+time] no

award to a transit district under this section will be less than
90% of the award to that transit district for the previous
fiscal year[+exeept—thatfiseal-—vyear 2004—wilil beused—as—the

f funds—af il ¥ 13 . 11 e i

previeus—figseat—years]. All allcocations under paragraphs (1)

and (2) of this subsection are subject te revision to comply

with this standard. If available funding exceeds $20,104, 352

Pehe—atleoeations—alleocated—dn—Fiseal —vyear—2004], additicnal

funding will be awarded by the commission on a pro rata basis,

competitively, or a combination of both. Consideration for the
award of these additional funds may include, but is not limited
to, coordination and technical support activities, compensation
for unforeseen funding ancmalies, assistance with eliminating
waste and ensuring efficiency, maximum coverage in the provision

of public transportation services, adjustment for reductions in

NOTE: Additions underlined Exhibit C
Deletions in | ]
0GC: 03/13/06 2:59 PM




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Texas Department of Transportation Page 12 of 13
Public Transportation

purchasing power, and reductions in air polluticn. These

additional awards are not subject to the [tramsitien] funding
stability allocation process in succeeding fiscal years.
{4) Adjustments to allocation.

(A) If part of a transit district’s service area is
changed due to declaration by the United States Census Bureau or
the service area is otherwise altered, the department and that
subrecipient shall negotiate an appropriate adjustment in the
funding year or any subsequent year, as appropriate. This
negotiated adjustment is not subject to the minimum and maximum
standards set forth in paragraph (3) of this subsection.

(B) If a previously designated urbanized area is
declared nonurbanized by the United States Census Bureau, a
public transportation subrecipient serving that area must apply
for funds in accordance with paragraph (5) of this subsection.

(5) Appliceticen and céntract. Prior to receiving funds a
subrecipient must complete and comply with all application
requirements, rules, and regulations applicable to the Section
5311 program. A completed application must be submitted, in a
form prescribed by the department, to the appropriate district
office, and document the need and demand for general public
passenger transportation services. A contract shall be for no

less than 12 months unless authorized by the department,
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(h) Program of projects. All projects for a fiscal year
will be identified in accordance with the allocaticn rules
included in subsection (g) of this section. After commission

approval of the allocation, these projects will be submitted to

the FTA as the annual program of projects for the fiscal vyear.

(1) Intercity bus. If the governor does not certify to ﬁhe
adequacy of intercity bus transportation within the state, funds
will be made available in accordance with subsection (g) (1) of
this section. An annual request for proposals will be issued
for projects complying with FTA definitions of intercity bus

transportation.
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