TEXAS TRANSPORTATION COMMISSION
ALL Counties MINUTE ORDER Page 1 of 1

ALL Districts

The Texas Transportation Commission (commission) finds it necessary to propose
amendments to §9.20, relating to partial payments, to be codified under Title 43, Texas
Administrative Code, Part 1.

. The preamble and the proposed amendments, attached to this minute order as Exhibits A and
B, are incorporated by reference as though set forth at length verbatim in this minute order.

IT IS THEREFORE ORDERED by the commission that the amendments to §9.20 are
proposed for adoption and are authorized for publication in the Texas Register for the purpose of
receiving public comments.

The executive director is directed to take the necessary steps to implement the actions as

ordered in this minute order, pursuant to the requirements of the Administrative Procedure Act,
Government Code, Chapter 2001.

Submitted m A Recommended by:

Director, Construction Division Executive Director
111035 Auc2307
Minute Date

Number Passed



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Texas Department of Transportation Page 1 of 4
Contract Management

Proposed Preamble
The Texas Department of Transportation (department) proposes

amendments to §9.20, concerning partial payments.

EXPLANATION OF PROPOSED AMENDMENTS

Transportation Code, Chapter 223, Subchapter A, prescribes the
method by which the department receives competitive bids for the
improvement of highways that are a part of the state highway
system. Pursuant to this authority, the Texas Transportation
Commission (commission) has previously adopted §§9.10-9.21 to
specify the process by which the department will administer and

manage highway improvement contracts.

To comply with new federal regulations prohibiting retainage on
federal-aid highway improvement contracts as well as statutory
amendments as specified in House Bill 2075, 80“’Legislature,
Regular Session, 2007, paragraph (1) of §9.20, Partial payments,
is amended to remove the requirement that construction contracts
and preventative maintenance contracts provide for partial
payments. Partial payments may, however, apply to these
contracts at the department’s discretion. For contracts in
existence prior to the adoption of this amendment, the
department will consider issuing change orders to release some

or all of the retainage that has already been withheld.

OGC: 07/25/07 1:23 PM Exhibit A
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Paragraphs (2), (3), and (5) of §9.20 are removed in their
entirety as they apply to required partial payments and are no
longer needed. Existing paragraph (4) of §9.20 is renumbered to
paragraph (2) as a result of these deletions and amended to

conform to the changes made to paragraph (1) of that section.

FISCAL NOTE

James Bass, Chief Financial Officer, has determined that for
each of the first five years the amendments as proposed are in
effect, there will be fiscal implications for state or local
governments as a result of enforcing or administering the
amendments. Although the majority of retainage is held in local
banks, retainage for smaller contracts is held in the State
Highway Fund, with the department earning interest on the
amounts derived to be constitutionally dedicated. Interest on
funds held back due to retainage is approximately $2 million
annually, which the department may lose as revenue each year if
retainage is no longer held. There are no anticipated economic
costs for persons required to comply with the section as

proposed.

Thomas Bohuslav, Director, Construction Division, has certified
that there will be no significant impact on local economies or
overall employment as a result of enforcing or administering the

amendments.

OGC: 07/25/07 1:23 PM Exhibit A
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PUBLIC BENEFIT

Mr. Bohuslav has also determined that for each year of the first
five years the section is in effect, the public benefit
anticipated as a result of enforcing or administering the
amendments will be to further the department’s mission to
provide an efficient and fair process of administering payment
for the department’s highway improvement contracts in compliance
with statutory amendments to Transportation Code, Chapter 223 by
House Bill 2075, 80™ Legislature, Regular Session, 2007. There

will be no adverse economic effect on small businesses.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments to §9.20, may be
submitted to Thomas Bohuslav, Director, Construction Division,
Texas Department of Transportation, 125 East 1lth Street,
Austin, Texas 78701-2483. The deadline for receipt of comments

is 5:00 p.m. on October 8, 2007.

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code, §201.101,
which provides the commission with the authority to establish
rules for the conduct of the work of the department, and more
specifically, Transportation Code, §§223.001-223.016, which

requires the department to competitively bid highway improvement

OGC: 07/25/07 1:23 PM Exhibit A
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contracts.

CROSS REFERENCE TO STATUTE
Transportation Code, §§223.009-223.010.

OGC: 07/25/07 1:23 PM Exhibit A



Page 1 of 3

Texas Department of Transportation

Contract Management

HIGHWAY IMPROVEMENT CONTRACTS

SUBCHAPTER B

t contracts may

lmprovemen

Partial Payments. Highway

§9.20.

2

provide for partial payments.

tenance contracts.

ive main

Construction and preventi

(1)

tenance contracts may

ive main

Construction contracts and preventi

5

T

L=X 2 YA AW 3

RaY
TIoT

WY = C E LN
I TIntoOTIT O

£
A g =

provide for partial payments |

]

R 2
o prouvIaTo T

]

Sz
A CTTET

LT NN £ + 1 Lreyae] daon
O

+ 1

(O 2"
T4

TroOTIC

LAAYE by

T

CTITC Voo th

\w g my

ot At OO
Ao G T LIY s U O

11
WL T

T

Adoarm oyt et

T
EoP ¥ AT Ay ae = mp ey s Ay g e

.

3

Fhd e o~
L L3 N g Er ) [ AW W U S W B

(D)
&7

Bage o Ty
pPoTgTTTdpoTT

&

4
CommpTTTta

boanrn oAy
oo o TTTT

le oo

.
W1

I.7

BN I
crrc—Cic <

+ 1

21

1t
L™ 99 Gy e mpm =y

price

PoE S Y L .2

o
CITC o oIT T T

£ T~

\w e

(21
T

A
o

(20
V&7

Baracgranis o
AT TR AT ey g 2y

iy

Pl
LR 0 S S S e = 3

~

szcant
CAATTPET

A vt o A

T o O T o T ooy

R

10

11

12

a ot
] 2 4.4 i S oy gyt i & i Er -

raocsze ]l
ooy ttTCt

o

13

ITOoOTIITa Z2 a0 T O0T0o

£ ool

o
L S W a W ny

13

+= 1
T

173 o~y

T

3
TITvV oy oIty

13

14

£ oo e
AT L= % AN AW U 1 o oy ey

+ o
r/u-L s Sy & g b/u_yuu.,nk.u A=

™t zm

7

1 v axza ol o s 3 o
piingt g

1

73

L3
LAJE: I S SR o SR ap 3 o

dernortmant

+ 1

16

SRS AT A) e = my e 333wy » g

X
Lawy

Rasa
Tt OT

LY

r1 a
WO OO

o

£ +h~
=5 ¥ 4N

ney Q0 £ ] ra 111
T O Tr—CTIirfc—VaTotc—0OxT

Sz =
[AAAASAT S e ras

nak
ppav sy

17

TR N I CIa=]
cC— oot T Cho

+ 1

£z

il
3

dant
O Ty

+h PV SR NPT SN TP "I
WOy cIrc— COoOTcroC TcoOT—Inta oS ©

PR |

l
IR AW

nI
B AT I SRR 3 e np 2 A R e =

o4

18

EENE A
ConctraocTteo

+ o
TiT

B2y

'
2

riaad
1= T AL s op '3

1N
cO—oCT

P I i P
L9 X € N WP NI S Sy & Ry S J

rociza~]
T Ty e

Fal

oz ol g
TTOTITTITr 2T £ O T

b=t

o

18

o

13

L. nonkhaz o
TTIOTITITU LT LI A UND

.
Ky

1331
cO—tTT T T

o~ o

COontT T eI ©

oLorara o

Pl
=

1~

et o b
cCITC— COoOITTcxx T ToOT

o

o
e

7

1

r1
LA = ey

20

1

7

1 1
W

e

+ha Ao ot
[P PA-EAv Ao Se e N T

PR SN 2N B P S |
cCo a5ty

Sl o e SN
oS —oCCHT

41330 iy o W s my o g sy

A A on o

oSzl
ooy

+

21

.

1a1rle o e
wWOTIs

PN I VS

PP e DU TN
AT T O D

iy~

=
CTTric COoOTTTiTro T

CTTIC T CIT O T O

| e ==

A =

T U0

TIchos oo TTr

Exhibit B

Additions underlined

NOTE

=
S
—
—_—O
o
—
7
oo
AN
Te)
n N
o~
o~
— O
i)
Q -
— O
[OR U]
oo



Page 2 of 3

Texas Department of Transportation

Contract Management

]

Ry

PN S
[CAAS A =S s s ar

Fhaao
>y S amaye)

NAarmen ot o~ o
I rIT O T T oo CoUTrcr g o oo

1+

M35

Izt 9 7

O PO vV oIV O

ENEE RN

Caoanat riyest a4~
o T T aC T Ut

{21
=4

[

1
NS

4
I rirc T ety

Mo

ey ot PE TSNPV P s e PR P AP Vg
\J\.atJuJ_uL.\/ V\.,\j\.,k.up_l.vx., \.,u\.uu_l._l.uxuu\.,xxk_,

73 oy

EIELY S ]

LTIV o1V LIty

a2 A

by

oo =
o TrocThoCT O U T oY

+

danartmant oy

o T

ey

Yooy o

£
I SASIESIE S SR 1o S S S A S A S A T

B

o

ey

T O PTrCitTITT

n

e
W T LOUTT

+h 1 o
VA S 2 3T

(D0
=

\

o
o

\

{1
VT

E N N R L = oNE R NG PPNV E PPN =
JSA= T SE=AT ==y =

[ SN W & R B ¥ S VAW S v 48 5 W 3 W

T SN
IO QT T

TTT

hao

5

it £+
A L 4 o ey

S m
OO TITC

ni

-T]

-

PP - P
[ JL ', WS S S S v M WP By gy wy

tr3 A
PTrovOTa

oy

=~ A

aomer

o~
4o ST T oy

EER N NIRRT | a
CIIC—wWOoLIc

WITCTT

whaonr

6

comot-atrian
RSS2 393 S0 S S e m S S

Iz

£t

3

ancliyro. ot
coO—ChroarC—oa t oo ttToIy

PP s
I O T IITIOCTK

1

Pl

4

b/.l_.l.c\a =y

LR LWt R |
COoTTTrToTT

o

A =

mad o e~
T Cnadccy

3ol i

ot A

P I I I T
V\.a\j\,bul_.LV\./ g LA D oINS TGy

3z

C ey o o
u\,b/ua_uu

+=h
TIT

[+43-] At the request of a contractor and with the approval

10

of the department and the comptrcller of public accounts, any

11

may be deposited under the

]

[

amount retained

12

terms of a trust agreement with a state or national bank that

13

has its main office or a branch office in Texas as selected by

14

provided that the contract price exceeds

the contractor,

15

The trust agreement shall provide that

$300,000.

16

interest earned on deposited funds will be paid to

(A)

17

the contractor unless otherwise specified under the terms of the

18

.
I4

agreement

19

all expenses incident tc the deposit and all charges

(B)

20

made by the escrow agent for custody of the securities and

21

.
I4

22

forwarding of interest shall be paid sclely by the contractor

at any time and with or without

(C) the department may,

23

Exhibit B

Additions underlined

NOTE

=
S
—
— O
(@]
—
7
co
-
L0
n N
o~
O~
-— O
IB)
Q .-
— O
[ORO]
0o



Page 3 of 3

Texas Department of Transportation

Contract Management

within

ting that the bank return or repay,

in wri

reason, demand

1

hich

in w

the retainage or any investments

30 days of the demand,

2

invested; and

it is

3

any other terms and conditions prescribed by the

(D)

department and the comptroller of public accounts as necessary

5

Lo protect the interests of the state.

6

Izl e
SCEVIICECS

~

n-o

oo

PN NS RSN N =
oo ool e o oIt oo o roTTT

PN RS

'
3

1
PSAV\N L U R WU S G 4 Wy

R

[-5

13+ 9
oo T IIT

£

iyl e
Taritro

EEEE SN PN IR
TCCToTIt

LY
TTTT

T dermartmeanmdt 0717

PONE SR
L UTTIC T TS Tl .

e

= g

WL LT

ESER AR AN S gempy vy sy Ay e

~11
(& g mg

maled oy
F LI A R R

+ 1
CIIC

far
O

ntpyaot o
ot Cto

anntEiraot o o
T

N

Aot
G 167 R S G UL URR WY i) i @° Y B B Tl SUTT O LTS T

9

.

o gk o
\=p \./ULJ.\JL—.L\A\/\,.L\JJ.J.,

=1

4

31031

EE PR o |
o u v oy o oot iy

PeWI Nt N B NS CN B P 2 3
ToCTCTooOTy PTralrs

=1

n

10

ESY Sr—mmatrmiEon am o~
A/ TR 31 1 g Bp o 5 R WP 9 3 & 1B S W) Sepyy

ot e o
T OO \—J.\Jll,

Yoo
Py

11

Exhibit B

Additions underlined

NOTE

=
5%
—
—O
o
—
7
oo
B
LM
n N
O~
o r~
- O
i)
Q -
— O
[OR©)
Qo



