
Attachment 1 

Disadvantaged Business Enterprise (DBE) Program 
Commitment Agreement Form 

This comrnitmenr is subject co !he award and receipt or a signed eonlr:tct from the 
Tex~s Department ofTrn nsporrntion for !he suhjcct project. 

Form SMS.4901 
(Rev 06108) 
Page 1 of 1 

--- --- --------------·---r,· ---------------,.----- ----------
Project~:___ --~l_C_'o_1_1n_1_y_: ____ _______ ~l_C_o_n_1_ra_c_t_-C_'_S_J_: _____ ~ I 

·-------·-¥1 

i 
Items of work to be performed (attach a list of work items if more room is required): 

r-;;;;~~;;-Titern Description l !nil of Measure Unit Price I Quantity Total Per Item 

t -

-· - '---

I f-I i I ---j ------- -
I I 

- i------------· ·--·~--·----· 

i 
------·-·-··~·--·-~-~ · · - ... - -- ·~- ·---~ -

~-~-· 
I 

Total 

-
The contractor certifies by signature on this agreement that subcontracts will be executed berween the prime contractor and 
the DBE $ubcontractors as listed on the agreement form. If a DBE Subcontractor is unable to perform the work as lisred on 
thi s <1grc~ment fonn, the prime contractor will follow the su bst i tutionf replacernent approval process as outlined in the I 
Contract DBE Special Provision. I 

IMPORTANT: The signatures of the prime contractor and the DBE, 1 
and the total commitment amount must always be on the same page. i 

Prime Contractor: Name!fitlc (please print) · i 

---
Address: Signature: 

Phone: I Fax: 

E-mail : Date: 

DBE: Name!Titie (please print): ' 
---- --- -~ Vendor No.: 

----------·----· ~-

Address: Signature: 
·-;-------- [Tax: I 

I 
Phone: I 

I ,__ _____ ·--·- ·---

I E-mail: Dare: 

Subcontractor (if the DBE will be a second tier sub): Name/Title (pleasl' print): ---1 I 
I Signature: ! Address: 

-- ! Fax: 
----- I 

I Phone: ·-------·------ --·---........ ---1 ~ --------·-·---- ·----- ·-
E-rnail: Date: 

' . . -~~.-- --- -- --- .... --- ---I lie l c.xas Department of I ransportat1on ma1nta111s the mforma11on co1ll'c1ctl1hrougli t'filS!orm .Wrth few <xccpllons. you are cntiikJOii' 
r.::quc<;t to be infonn.::d ahoul the inforn13tion that we ~o llcct about you. Under ~~ 55 2.021 and 552 .023 of th.:: Tcx3s Government Code, y ou 
also 11rc entitled 10 rccci\'C and re,·icw lhc infonnution. l!ndcr ~559.004 111' the Governmen t Code. nlu arc abo entitled to lrnvc us curT~ct 
infonTldt1uo ~bout y fiu that ts incmTccl. , · 

To ensure rr<>mpt and efficient handling of your project file " C ;1re requesting lhat :ill cornm iuncnls l<> be presented to 1hc Ofrice llf C'il'i l 
Rights. us ing 1his basic funnat 



Attachment 2 

Texas Department of Transportation 
DBE Monthly Progress Report 

Form SMS 4903 
1Re ... 011oa1 
Pagetof1 

Project: 

County: 

Letting Date 

Contractor 

------·-·----- --·-------

----~--- ·-------

DBE Goal: % 

---

Contract CSJ: 

District: 

For Month of (Mo/Yr): 

Contract Amount: 

DBE Goal Dollars: 

I I 
·--

1 I I ••DBE ···$Amt Paid I 

I $Amt Paid to Non·OBE 

I 
•RC Amt Paid to Vendor Name of DBE 

I 
for Work 2nd For TxOOT 

Number Sub/Supplier or 
PerformeQ Tier Subs 

OBEs to Date 
use On ly RN 

this Period and Haulers 
(X-Y) 

(X) (Y) 

-·- ··-

- --·- --------

- ·- -;·· -- ~· -·--· -------------··· j 
- · -- - ----··-·- - ·-·- -------------·-- ··-· .. 

- >---- ·-------- ---

,___ 

I 

-

i L ·- ·--
• Race Conscious or Race Neutral. 

Goal/commitment progress report amount and/or race-neutral amount. QQ_.11Q1_subtract non-DBE second-tier 
subcontractors and haulers from this column. 

Report amount of payment DBE subcontractors paid to non-DBE subcontractors/haulers. 

If using a non-DBE hauling firm that leases from DBE truck owner-operators, payments made to each owner
operator must be reported separately. 

Any changes to the DBE commitments approved by the department must be reported to the area engineer. 

Submission of this report for periods of negative DBE activity is required. This report is required until all DBE 
subcontracting or material supply activity is completed. 

I hereby certify that the above is a true and correct statement of the amounts paid to the DBE fi rms listed above. 

Signature: Date: 
-----------·--conipa-ny Official 

This report must be sent to the area engineer's office within 15 days following ~he end of the calendar month. 

The Texas Department of Transportation mainlains the information rollected through lhis form. With few exceptions. you are entitled on requesl 
to be informed aboul the information that is collected about you. Under §§552 .021 and 552 .023 of lhe Texas Government Code. you also are 
entitled 10 receive and review the informal1on. Under §559 .004 of the Government Code. you are also enlitled 10 have us correct lnforma lion 
about you that is incorrect. 

I 



Attachment 3 

DBE Final Report Form SMS ~904 
:Rel/ 07/08) 
Paoe 1 ol 1 

The DBE final report form should be fi lled out by the contractor and submitted to the appropriate district office upon completion 
of the project One copy of the report must be submitted to the area engineer's office The report should reflect all DBE activity 
on the proj ect. The report will aid in expediting the final estimate for payment. If, the DBE goal requirements were not met, 
documentation supporting good faith efforts must be submitted . 

Project· 

County· 

Letting Da te. _____ _ 

Contractor: 

··-· _ .... . __ 

Control Project: ------------

DBE Goal: % 

Contract Amount: 

p~;~-- •·• $amt.pd to non-DBEl- For I Name of DBE 
'RC 

•• DBE goal - total 
Sub/Supplier 

or 
$ amt pd to date 2nd tier subs & haulers I TxDOT 

Use Only I RN I -----·- ----------·-
I ,_ ____ __J 

-
- -- - - ...- - --- --- -

-- ·--· 

•. ----
I -· --1 

~ --~-

• Race Conscious or Race Neutral. 

Goal/commitment progress report amount and/or race-neutral amount. Do not subtract non-DBE second
tier subcontractors and haulers from this column. 

DBE subcontractors paid to non-DBE subcontractors/haulers. 

This is to certify that __ % of the work was completed by Disadvantaged Business Enterprises as stated above. 

By _ _______ _ Per: 
Name of General Contractor Contractor's Signature 

! 
I 
I 
I 

Subscribed and sworn to before me, this _____ day of -------------- . AD. _ __ _ 

---- ------ ------
Notary Public County 

My commission expires: 

The Texas Oepan ment of Transponation maintains the information collected through this form With few exceptions you are entitled on request. 
to be informed about the inforrnatlon that is collected about you Under §§5 52 02t and 552 U2J of lhe Texas Government Code. you also are 
entitled to receive and review the Information. Under §559.004 of the Government Code you are also en l11led to have us correct information 
about you that is incorrect. 



Attachment 4 

Prompt Payment Certification 
(Federal-Aid Projects) 

Form 2177 
1 Rev. 7120071 

(GSO·EPC1 
Page 1 of 1 

Jn accordance with the requirements of Article 6.e of Lhe DBE special provision and the prompt 
payment clause under Article 9.6.B and related special provisions, submit this certification form to 
the Engineer prior to the end of the month following the month payments were received from the 
department and lhe month following the month when final acceptance occurred, at the end of the 
project. (Final submission may be made prior to final acceptance ifu!I subcontractor work and 
supplier material furnished for the project is complete and the subcontractors and suppliers final 
payments have been made in full.) The Engineer may with ho Id payments or suspend work for 
failure to submit this f<xm or provide prompt payment in accordance wi th the contract. This 
certification is applicable to materials the Contractor purchases to remain as part of the fina l project 
and to first lier subcontractors on the project and associated project specific locations. 
(Subcontractors and suppliers are to comply with the prompt payment requirements.) 

Certification 

"/ Ci!l'lijy that lo 1he best o( my knowledgi! and ll!ilh !he exceprion r~( !hose .rnbconlrac1ors or 
supplier.1· /is1ed below, all .\'7/bcontrac/ors and supp/ier.1· have been po id in uccordw1ce il'i1h 1he 
con/rue/(/() days afier rl!ceiving paymenl for !he work pe1fhm11:d by the .rnbcontrac/OrJ and 1ha1 
an}' reroinage held on a subcuntracwr or supplier's ll'Ork has been re!l!ased wi1hin I 0 doys c~/ier 
sali!>j(1c101y co111ple1ion of all of rhe subco111racrors' or suppliers · work. 11 

Project Number: CCSJ; 

Estimate Period: or 
Month Year Final Subcontractor and Supplier Payment Date 

Signature Title Date 

Printed Name: 

The following firms have not been paid for reasons listed: 

[ _________ ~ir~~--------.;._ ____ *_R_e_a_s_o_n_t_·o_r Non-P~_:~~ . --] 

•only reasons based on dispute on subcontractor or supplier nonco111pliance m~y be acccptcu. 

This certification is for the department 's infonnation only and does not place any obligations on the part 

of the dcpartmt:nt with regard lo any part, including but not limited to, any subcontractor and 
Contractor's surety. 



Attachment A 

!}]Clarification of FHWA's Oversight Role in Accessibility 

Memorandum 
U.S. Department of Transportation 

Federal Highway Administration 

Subject: ACTION: Clarification of FHWA's Oversight Role in 
Accessibility 

From: Frederick D. Isler 
Associate Administrator for Civil Rights 
King W. Gee 
Associate Administrator for Infrastructure 

To: Associate Administrators 
Chief Counsel 
Chief Financial Officer 
Directors of Field Services 
Resource Center Director and Operations Managers 
Division Administrators 
Federal Lands Highway Division Engineers 

Date: 9-12-06 

Reply to Attn of: HCR-1 
HIF-1 

The Federal Highway Administration (FHWA) recognizes the need for the transportation system to 
be accessible to all users. The purpose of this memorandum is to clarify FHWA's role and 
responsibility to oversee compliance on pedestrian access required by the Americans with 
Disabilities Act of 1990 (ADA) and Section 504 of the Rehabilitation Act of 1973 (Section 504 ). Since 
1978, FHWA has promoted accessible transportation systems through technical assistance and 
guidance on ADA and Section 504. In addition, accessibility improvements are eligible for Federal
aid funding. 
The FHWA is responsible for implementation of pedestrian access requirements from the ADA and 
Section 504. This is accomplished through stewardship and oversight over all Federal, State, and 
local governmental agencies ("public agencies") that build and maintain highways and roadways, 
whether or not they use Federal funds on a particular project. 

Policy 
In February 2000, the FHWA issued a policy providing technical guidance to integrate facilities for 
pedestrians, including persons with disabilities, into the transportation infrastructure. The guidance 
can be found atwww.fhwa.dot.gov/environment/bikeped/design. htm#d4. 
The ADA and Section 504 do not require public agencies to provide pedestrian facilities. However, 
where pedestrian facilities exist they must be accessible. Furthermore, when public agencies 
construct improvements providing access for pedestrians, the completed project also must meet 
accessibility requirements for persons with disabilities to the maximum extent feasible. 

Planning 
Title 23 requires that long-range transportation plans and transportation improvement programs, in 
both statewide and metropolitan planning processes, provide for the development and integrated 
management and operation of accessible transportation systems and facilities. 
Additionally, State DOTs and Metropolitan Planning Organizations (MPOs) must certify (at least 
biennially for State DOTs and annually for MPOs) that the transportation planning process is being 
carried out or conducted in accordance with all FHWA, Federal Transit Administration and other 
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applicable Federal statutory and regulatory requirements [see 23 CFR 450.220 and 23 CFR 
450.334, respectively]. Further, 23 CFR 450.316(b)(3) requires the metropolitan planning process to 
identify actions necessary to comply with the ADA and Section 504. 
Transition Plans 
The ADA and Section 504 require State and local governments with 50 or more employees to 
perform a self-evaluation of their current services, policies, and practices that do not or may not 
meet ADA requirements. The public agency must develop a Transition Plan addressing these 
deficiencies. This plan assesses the needs of persons with disabilities, and then schedules the 
required pedestrian accessibility upgrades. The Transition Plan is to be updated periodically, with its 
needs reflected in the processes utilized by State DOTs, MPOs, and transit agencies to develop the 
Statewide Transportation Improvement Programs and metropolitan Transportation Improvement 
Programs. 

Projects 
Public agencies should work to meet accessibility requirements throughout the project delivery 
process. Issues surrounding pedestrian accessibility should be addressed at the earliest stage 
possible to reduce or prevent conflicts with other right-of-way, planning, environmental, and design 
considerations. This could include the acquisition of right-of-way and use of special plan details for 
specific locations to remove barriers. Projects requiring pedestrian accessibility include projects for 
new construction and projects altering existing street and highway facilities. 

New Construction 
All projects for new construction that provide pedestrian facilities must incorporate accessible 
pedestrian features to the extent technically feasible, without regard to cost. The development 
process should ensure accessibility requirements are incorporated in the project. 

Alterations 
Alterations shall incorporate accessibility improvements to existing pedestrian facilities to the extent 
that those improvements are in the scope of the project and are technically feasible, without regard 
to cost. Projects altering the usability of the roadway must incorporate accessible pedestrian 
improvements at the same time as the alterations to the roac;lway occur. See Kinney v. Yerusalim, 
9 F.3d 1067 (3d Cir. 1993), cert. denied, 511U.S.C. 1033 (1994). Alterations are changes to a 
facility in the public right-of-way that affect or could affect access, circulation, or use by persons with 
disabilities. 
The FHWA has determined that alterations are projects that could affect the structure, grade, 
function, and use of the roadway. Alteration projects include reconstruction, major rehabilitation, 
structural resurfacing, widening, signal installation, pedestrian signal installation, and projects of 
similar scale and effect. 
Maintenance 
Maintenance activities are not considered alterations. Therefore, maintenance projects do not 
require simultaneous improvements to pedestrian accessibility under the ADA and Section 504. The 
U.S. Department of Justice (DOJ) and the courts consider maintenance activities to include f illing 
potholes. The FHWA has determined that maintenance activities include actions that are intended to 
preserve the system, retard future deterioration, and maintain the functional cond ition of the roadway 
without increasing the structural capacity. Maintenance activities include, but are not limited to, thin 
surface overlays (nonstructural), joint repair, pavement patching (filling potholes), shoulder repair, 
signing, striping, minor signal upgrades, and repairs to drainage systems. 
As part of maintenance operations, public agencies' staridards and practices must ensure that the 
day-to-day operations keep the path of travel open and ·usable for persons with disabilities, 
throughout the year. This includes snow and debris removal, maintenance of pedestrian traffic in 
work zones, and correction of other disruptions. Identified accessibility needs should be noted and 
incorporated into the transition plan. 

Accessibility Design Criteria for Sidewalks, Street Crossings, and Trails 
Sidewalks and Street Crossings . 
Where sidewalks are provided, public agencies shalt provide pedestrian access features such as 
continuous, unobstructed sidewalks, and curb cuts with detectable warnings at highway and street 
crossings. 28 CFR 35.151 (c), referencing 28 CFR Part 36, App. A, ADA Accessibility Guidelines 
(ADAAG). The FHWA encourages the use of ADAAG standards. If pedestrian signals are provided, 
they must have a reasonable and consistent plan to be accessible to persons with visual disabilities. 

DBE/MOU 36/08 Page 2 of27 



Sidewalks and street crossings generally should use the guidelines the Access Board is proposing 
for public rights-of-way. The FHWA distributed an information memorandum on November 20, 2001, 
stating that Designing Sidewalks and Trails, Part II, Best Practices Design Guide can be used to 
design and construct accessible pedestrian facilities: This report provides information on how to 
implement the requirements of Title II of the ADA.Desigr:iing Sidewalks and Trails for Access is the 
most comprehensive report available for designing sidewalks and street crossings and contains 
compatible information on providing accessibility with information published by the Access Board in 
the ADAAG. This report can be found at www.fhwa.dot.gov/environmenUsidewalk2. 
When the Access Board completes guidelines for public rights-of-way and they are adopted by the 
United States Department of Transportation and DOJ as standards under the ADA and Section 504, 
they will supersede the currently used standards and criteria. . 
When Federal-aid highway program funds are used for parking facilities, or buildings such as transit 
facilities, rest areas, information centers, transportation museums, historic preservation projects, or 
other projects where pedestrians are expected, the project must meet the current applicable 
accessibility standards, whether or not the project is within the public right-of-way. The ADAAG 
includes special provisions for building alterations and for historic preservation projects. 
Shared Use Paths and Trails 
The design standards for shared use paths and trails are specific to the function of the path or trail: 

• Shared use paths and pedestrian trails that function as sidewalks shall meet the same 
requirements as sidewalks. Where shared use paths and pedestrian trails cross highways or 
streets, the crossing also shall meet the same requirements as street crossings, including the 
provision of detectable warnings. 

• Shared use paths and pedestrian trails that function as trails should meet the accessibility 
guidelines proposed in the Access Board's Regulatory Negotiation Committee on Accessibility 
for Outdoor Developed Areas Final Report founq at www.access-board.gov/outdoor/outdoor-rec
rpt.htm. This report also has guidelines for Outdoor Recreation Access Routes (routes 
connecting accessible elements within a picnic area, camping area, or a designated trailhead). 

• Recreational trails primarily designed and constructed for use by equestrians, mountain 
bicyclists, snowmobile users, or off-highway vehicle users, are exempt from accessibility 
requirements even though they have occasional pe,destrian use. 

Most trailside and trailhead structural facilities (parking areas, res_trooms) must meet the ADAAG 
standards. 

Technical Feasibility and Cost 
When constructing a new transportation facility or altering an existing transportation facility, a public 
agency should consider what is included within the scope of the project. For elements that are within 
the scope of the project, the ADAAG provides that "Any features of a ... facility that are being altered 
and can be made accessible shall be made accessible [i.e., made to conform with ADMG] within 
the scope of the alteration." ADMG 4.1.60). The only exception to this rule is where conformity with 
ADAAG is "technically infeasible," meaning that "existing structural conditions would require 
removing or altering a load-bearing member which is an essential part of the structural frame [e.g., in 
the case of a highway project, a bridge support]; or because other existing physical or site 
constraints prohibit modification of addition of elements, spaces, or features which are in full and 
strict compliance with the minimum requirements for new construction and which are necessary to 
provide accessibility." ADAAG 4.1.6U). 
Where making an alteration that meets accessibility requirements is technically infeasible, the public 
agency must ensure that the alteration provides accessibility to the "maximum extent feasible." If a 
public agency believes that full ADAAG compliance is technically infeasible, the public agency 
.should document that the proposed solution to the problem meets the "maximum extent feasible" 
. test. With respect to any element of an alteration that is within the scope of the project and is not 
technically infeasible, DOJ guidance provides that under ADMG standards "cost is not a factor." 
DOJ Technical Assistance Manual for Title II of the ADA, 11-6.3100(4). Consequently, if the 
accessibility improvement is technically feasible, the public egency must bear the cost of fully 
meeting ADAAG standards. · 
However, cost may be a factor in determining whether to undertake a stand-alone accessibility 
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improvement identified in a Transition Plan. For example, if an existing highway, not scheduled for 
an alteration, is listed in the public agency's Transition Plan as needing curb cuts, the public agency 
may consider costs that are "unduly burdensome." The test for being unduly burdensome is the 
proportion of the cost for accessibility improvements compared to the agency's overall budget, not 
simply the project cost. . 
If the project alters any aspect of the pedestrian route, it must be replaced with accessible facilities. 
Additional work outside of the scope and limits of the project altering a facility is at the discretion of 
the agency. However, any features not conforming to ADA requirements outside the project scope 
should be added to the Transition Plan. 
FHWA Responsibilities 
The FHWA is responsible for ensuring public agencies meet the requirements of the ADA and 
Section 504 for pedestrian access for persons with disabilities. Under DOJ regulations, FHWA 
divisions must work with their State DOTs, MPOs, and loc;:al public agencies to ensure ADA and 
Section 504 requirements are incorporated in all program· activities for all projects within the public 
right-of-way regardless of funding source. Program activities include project planning, design, 
construction, and maintenance. Furthermore, FHWA is responsible for ensuring accessibility 
requirements for projects that are not within public right-of-way, but use funding through FHWA. This 
includes parking areas, information centers, buildings, shared use paths, and trails. Divisions have a 
legal responsibility to work with State agencies or other recipients to ensure ADA and Section 504 
requirements are incorporated into all projects using funding through FHWA. 
For all projects that use Federal funds as part of the financing arrangements, the division offices 
need to periodically: 

• Review those projects, where they have oversight responsibilities, for accommodation of 
pedestrians. The divisions shall not approve Federal funding for projects that do not adequately 
provide pedestrian access for persons with disabilities where the project scope and limits include 
pedestrian facilities in the public right-of-way. 

• Review the Stewardship Agreement to ensure pedestrian accessibility requirements are 
included, as appropriate. 

• Review the State DOT, MPO, and/or local jurisdiction processes, procedures, guidelines, 
and/or policies that address ADA in transportation planning and programming processes and 
how accessibility commitments are addressed in transportation investment decisions. 

• Assist transportation agencies In updating their Transition Plans. The United States 
Department of Transportation Section 504 regulation requires FHWA to monitor the compliance 
of the self-evaluation and Transition Plan of Federal~aid recipients (49 CFR 27.11 ). The ADA 
deadline for completing the accessibility improve merits· within the Transition Plan was in 1995. 
For those State and local governments that have not performed the self-evaluation and prepared 
a plan, it is critical that they complete the process. 

• · Encourage and facilitate training for FHWA personnel on accessible pedestrian features. 

• Ensure pedestrian accessibility compliance through periodic program reviews of recipients' 
highway planning, design, and construction activities. 

• In addition, the Federal Lands Highway Divisions should ensure that each direct Federal 
construction project fulfills both policy guidance on pedestrian access and meets the minimum 
ADA and Section 504 accessibility requirements. 

For all highway, street and trail facilities, regardless of whether Federal funds are involved, the 
division offices need to: 

• Perform onsite review of complaints about accessibility and report the findings of the review 
to HCR-1 . 

• Make presentations and offer training on pedestrian accessibility at meetings, conferences, 
etc. 
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• In contacts with State and local officials, encourage them to develop procedures for 
incorporating pedestrian accessibility into their projects. 

Additional Information and Resources 
A Web site with questions and answers concerning recurring issues, training opportunities, and 
background legal information on FHWA's responsibilities under the ADA and Section 504 is located 
at http://www.fhwa.dot.gov/civilrights/index.htm. This memorandum has been reviewed and 
approved by the U.S. Department of Transportation General Counsel as consistent with applicable 
disability law. 
Questions concerning these obligations may be directed to: 

• For Accessibility Policy: Candace Groudine, Bob Cosgrove, Office of Civil Rights 

• For Design Standards: William A. Prosser, Office of Program Administration 

• For Trails: Christopher Douwes, Office of Natural and Human Environment 

• For Construction and Maintenance: Christopher Newman, Office of Asset Management 

• For Legal: Lisa MacPhee, Office of the Chief Counsel 

This page last modified on March 6, 2007 

FHWA Home I Civil Rights Home I Feedback 
OFHWA 

United States Department of Transportation - federal Highway Administration 
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ffiQuestions and Answers About ADA/Section 504 
These questions and answers are presented to help FHWA and its State and local transportation department 
partners better understand roles and responsibilities to provide accessible transportation facilities under the 
Americans with Disabilities Act of 1990 (ADA) and the Rehabilitation Act of 1973 (Section 504). These questions 
and answers are derived from extensive experience and input from the FHWA Offices of Civil Rights, 
Infrastructure, Chief Counsel, and Planning, Environment, and Realty. Like all guidance material, these questions 
and answers are not, in themselves, legally binding and do not constitute regulations. These Q&As explain the 
FHWA's position on the implementation of the ADA and Section 504. These questions and answers have been 
reviewed and approved by the U.S. Department of Transportation General Counsel as consistent with applicable 
disability law. 
The FHWA Offices of Civil Rights, Infrastructure, Chief Counsel, and Planning, Environment, and Realty 
developed these questions and answers and approved them as consistent with the language and intent of the 
ADA and Section 504. The questions and answers outlined in this document are to be applied to Federal, State, 
and local governmental agencies; hereafter called "public agencies" or "agencies." 

Public Agencies covered by ADA and Section 504 
1. What authority requires public agencies to make public right of way accessible for all pedestrians with 

disabilities? 

2. What do these statutes require public agencies to do? 

3. Does the ADA require public agencies to provide pedestrian facilities? 

4. What is FHWA's responsibility for assuring access for persons with disabilities? 
• '·i 

5. What public agencies must provide, accessible pecfei:Strian walkways for persons with d isabilities? 

6. Can a public agency make private individuals or businesses responsible for ADA and Section 504 
mandated pedestrian access? 

7. What United States Department of Justice (USDOJ} and United States Department of Transportation 
(USDOT) regulations govern accessibility requirements? 

8. What is FHWA's authority to implement ADA and Section 504 requirements? 

9. What is the public right of way? 

Transition plans 
10. What authority requires public agencies to make transition plans? 

1.1. What should a transition plan include? 

12. How does the transition plan relate to a public agency's transportation planning process? 

13. What public agencies must make a transition plan? 

14. When should the FHWA review an agency's transition plan? 

15. When and how should a transition plan be, updated? 

Projects Covered by the ADA and Section 504 
16. What projects must provide pedestrian access for persons with disabil ities? 

17. What projects constitute an alteration to the public right of way? 

18. What activities are not considered to be alterations? 

Timing of Accessibility Improvements 
DBE/MOU 36/08 Page 6 of27 



19. Does a project altering a public right of way require simultaneous accessibility improvements? 

20. When does the scope of an alteration project trigger accessibility improvements for people with 
disabilities? 

21. Do maintenance activities require simultaneous improvements of the facility to meet ADA standards? 

22. When should accessible design elements be incorporated into projects in the public right of way? 

Cost 
23. How does cost factor into a public agency's decision in its transition plan concerning which existing 

facilities must comply with ADA and Section 504 pedestrian access requirements? 

24. For a new project planned outside of the transition plan. with ADA accessibility improvements required to 
make the facility readily accessible and useable by individuals with disabilities. can cost be a reason not to 

· complete an ADA-required accessibility improvement? 

25. For an alteration project planned outside of the transition plan. with ADA accessibil ity improvements 
required within the scope of the project can cost be a reason to decide what ADA-required improvements will 
be completed? 

26. What role does the "maximum extent feasible" standard play for ADA accessibility requirements in altered 
projects? 

27. What should a public agency do when it does not control all of the public right of way required to provide 
access for persons with disabilities? 

28. Can a public agency delay compliance with the ADA and Section 504 on alteration projects through a 
systematic approach to schedule projects? 

Elements of Accessible Design 
29. What are the elements of an accessible design? 

Funding 
30. What sources of funding may be used to comply with ADA and Section 504 requirements? 

Maintenance 
31. What obligation does a public agency have regarding snow removal in its walkways? 

32. What day-to-day maintenance is a public agency responsible for under the ADA? 

Criteria 
33. What accessibility training is available? 

34. Where is information on the criteria to be used in developing accessible facilities? 

Public Agencies covered by ADA and Section 504 
1. What authority requires public agencies to make public right-of-way accessible for all pedestrians with 

disabilities? 
Public rights-of-way and facilities are required to be accessible to persons with disabilities through the 
following statutes: Section 504 of the Rehabilitation Act of 1973 (Section 504) (29 U.S.C. §794) and Title II of 
the Americans with Disabilities Act of 1990 (ADA) (42 U.S.C. §§ 12131-12164). The laws work together to 
achieve this goal. (9-12-06) · 

2. What do these statutes require public agencies to do? 
These statutes prohibit public agencies from discriminating against persons with disabilities by excluding 
them from services, programs, or activities. These statutes mean that the agency must provide pedestrian 
access for persons with disabilities to the agency's streets and sidewalks, whenever a pedestrian facility 
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exists. Regulations implement this requirement by imposing standards for accessible features such as curb 
cuts, ramps, continuous sidewalks, and detectable warnings. (9-12-06) 

3. Does the ADA require public agencies to provide pedestrian facilities? 
No. However, when a public agency provides a pedestrian facility, it must be accessible to persons with 
disabilities to the extent technically feasible. 

4. What is FHWA 's responsibility for assuring access for persons with disabilities? 
FHWA is responsible for ensuring access for persons with disabilities in four areas: 

1. For surface transportation projects under direct FHWA control (e.g., Federal Lands projects): 
FHWA is responsible for ensuring that project planning, design, construction, and operations adequately 
address pedestrian access for people who have disabilities. 

2. For Federally funded surface transportation projects that provide pedestrian facilities within the 
public right-of-way: FHWA is responsible for ensuring that the .public agencies' project planning, design, 
and construction programs provide pedestrian access for persons with disabilities. FHWA-funded 
projects outside of the public right-of-way, such as Transportation Enhancement projects, must also 
adhere to these requirements. 

3. For pedestrian facilities within the public right-of-way, or any other FHWA enhancement project, 
regardless of funding source: FHWA is responsible for investigating complaints. 28 CFR §§ 35.1 70-
35.190. 

4. FHWA should provide or encourage accessibility training for Federal, State; and local agencies 
and their contractors. 

FHWA does not have ADA oversight responsibilities for projects outside of the public right-of-way that do not 
use Federal surface transportation program funds. (9-12-06) 

5. What public agencies must provide accessible pedestrian walkways for persons with disabilities? 
All State and local governmental agencies must provide pedestrian access for persons with disabilities in 
compliance with ADA Title II. 42 U.S.C. §12131(1). Federal, State, and local governments must provide 
pedestrian access for persons with disabilities in compliance with Section 504 standards. 29 U.S.C. §794(a). 
(9-12-06) 

6. Can a public agency make private individuals or businesses responsible for ADA and Section 504 
mandated pedestrian access? 
No. The public agency is responsible for providing access for persons with disabilities. Private entities with 
joint responsibility for a public right-of-way, such as a private tenant on public property, are responsible for 
accessibility for persons with disabilities on the public right-of-way under Title II of ADA The lease or other 
document creating this legal relationship should commit the private party to ensuring accessibility. In addition, 
public/private partnership relationships for the public right-of-way retain accessibility obligations to persons 
with disabilities under Title II. If the private entity eventually takes over the right-of-way in its entirety, then the 
private entity becomes responsible for accessibility for persons with disabilities under the private entity's 
obligations under Title Ill of the ADA (9-12-06) 

7. What United States Department of Justice (DOJ) and United States Department of Transportation (DOT) 
regulations govern accessibility requirements? 
The DOJ ADA regulation is 28 CFR Part 35. The DOT Section 504 regulation at 49 CFR Part 27 governs 
public agencies, with the ADA incorporated at 49 CFR §27.19. Additional regulations drafted specifically for 
recipients of the Federal Transit Administration are at 49 CFR Part 37. (9-12-06) 

8. What is FHWA 's authority to implement ADA and Section 504 requirements? 
The DOJ regulations designate the DOT as the agency responsible for overseeing public agencies' 
compliance with the ADA. 28 CFR §35.190(b)(8). The DOT has delegated to the FHWA the responsibility to 
ensure ADA compliance in the public right-of-way and on projects using surface transportation funds. (9-12-
06) 

9. What is the public right-of-way? 
The public right-of-way consists of everything between right-of-way limits, including travel lanes, medians, 
planting strips, sidewalks, and other facilities. (9-12-06) 

Transition plans 
10. What authority requires public agencies to make transition plans? 

The ADA requires public agencies with more than 50 employees to make a transition plan. 28 CFR 
§35.150(d). (9-12-06) 
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11. What should a transition plan include? 
The transition plan must include a schedule for providing access features, including curb ramps for walkways. 
28 CFR §35.150( d)(2). The schedule should first provide for pedestrian access upgrades to State and local 
government offices and facilities, transportation, places of public accommodation, and employers, followed by 
walkways serving other areas. 28 CFR §35.150(d)(2). The ~r~nsition plan should accomplish the following 
four tasks: · · 
1. identify physical obstacles in the public agency's faCilities that limit the accessibility of its programs 

or activities to individuals with disabilities; 
2. describe in detail the methods that will be used to make the facilities accessible; 
3. specify the schedule for taking the steps necessary to upgrade pedestrian access to meet ADA 

and Section 504 requirements in each year following the transition plan; and 
4. indicate the official responsible for implementation of the plan. 28 CFR §35.150(d)(3). (9-12-06) 

12. How does the transition plan relate to a public agency's transportation planning process? 
The ADA transition plan is intended to identify system needs and integrate them with the State's planning 
process. The transition plan and its identified needs should be fully integrated into the public agency's 
Statewide Transportation Improvement Program (STIP) and metropolitan Transportation Improvement 
Program {TIP). Agencies should incorporate accessibility improvements into the transportation program on an 
ongoing basis in a variety of ways: 
1. Any construction project that is programmed must meet accessibility requirements when built. 
2. Accessibility improvements identified in the transition plan that are not within the scope of an 

alteration project should be incorporated into the overall transportation planning process. This can be 
accomplished through the development of stand-alone accessibility projects. 

3. As a means to identify ADA compliance needs, during scheduling maintenance activities, the 
agencies should identify ADA accessibility needs and incorporate them into the overall transportation 
planning process. (9-12-06) 

13. What public agencies must make a transition plan? 
The .ADA requires any public agency with more than 50 employees to make a transition plan setting forth the 
steps necessary to make its facilities accessible to persons with disabilities. 28 CFR §35.150( d). (9-12-06) 

14. When should the FHWA review an agency's transition plan?. 
DOT Section 504 regulation requires FHWA to monitor the compliance of the self-evaluation and transition 
plans of Federal~aid recipients (49 CFR §27.11). The FHWA Division offices should review pedestrian access 
compliance with the ADA and Section 504 as part of its routine oversight activities as defined in their 
stewardship plan. (9-12-06) 

15. When and how should a transition plan be updated? 
An agency's transition plan should have been completed by January 26, 1992, and should be based on 
updates of the self-evaluation conducted to comply with the requirements of Section 504. 28 CFR §35.105. 
The plan should be updated periodically to ensure the ongoing needs of the community continue to be met. 
The transition plan should be coordinated appropriately with the STIP and the TIP. Changes to the plan shall 
be made available to the public for comment. The public agency should specifically target any local 
community groups representing persons with disabilities for comment, to ensure that the agency is meeting 
the local priorities of the persons with disabilities in that community. If a public agency has never completed a 
transition plan, the Division should inform the public agency to complete a transition plan now and review that 
public agency's completed transition plan. 
The ADA deadline for completing the improvements listed in the transition plans was January 26, 1995. For 
those State and localities that have not completed their self-evaluation and transition plans, it is critical that 
they complete this process. (9-12-06) 

Projects Covered by the ADA and Section 504 
16. What projects must provide pedestrian access for persons with disabilities? 

Any project for construction or alteration of a facility that provides access to pedestrians must be made 
accessible to persons with disabilities. 42 U.S.C. §§ 12131 -12134; 28 CFR §§ 35.150, 35.151; Kinney v. 
Yerusalim, 9 F.3d 1067 (3d Cir. 1993), cert. denied, 511 U.S. 1033 (1994). (9-12-06) 

17. What projects constitute an alteration to the public right-of-way? 
An alteration is a change to a facility in the public right-of-way that affects or could affect access, circulation, 
or use. Projects altering the use of the public right-of-way must incorporate pedestrian access improvements 
within the scope of the project to meet the requirements of the ADA and Section 504. These projects have the 
potential to affect the structure, grade, or use of the roadway. Alterations include items such as 
reconstruction, major rehabilitation, widening, resurfacing (e.g. structural overlays and mill and fill), signal · 
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installation and upgrades, and projects of similar scale and effect. (9-12-06) 
18. What activities are not considered to be alterations? 

The DOJ does not consider maintenance activities, such as filling potholes, to be alterations. The OOJ does 
consider resurfacing beyond normal maintenance to be an alteration. DOJ's ADA Title II Technical Assistance 
Manual, § 11-6.6000, 1993. 
The FHWA has determined that maintenance activiti.es include actions that are intended to preserve the 
system, retard future deterioration, and maintain the functional condition of the roadway without increasing 
the structural capacity. These activities Include, but are not limited to, thin surface treatments (nonstructural), 
joint repair, pavement patching {filling potholes}, shoulder repair, signing, striping, minor signal upgrades, and 
repairs to drainage systems. (9-12-06) 

Timing of Accessibility Improvements 
19. Does a project altering a public right-of-way require simultaneous accessibility improvements? 

Yes. An alteration project must be planned, designed, and constructed so that the accessibility improvements 
within the scope of the project occur at the same time as the alteration. 29 CFR § 35.151; Kinney v. 
Yerusallm, 9 F.3d 1067 (3d Cir. 1993), cert. denied, 511 U.S. 1033 {1994). 
The ADA does not stipulate how to perform simultaneous accessibility improvements. For example, a public 
agency may select specialty contractors to perform different specialized tasks prior to completion of the 
alteration project or concurrently with an ongoing project. (9-12-06) 

20. When does the scope of an alteration project trigger accessibility improvements for people with 
disabilities? 
The scope of an alteration project is determined by the extent the alteration project directly changes or affects 
the public right-of-way within the project limits. The public agency must improve the accessibility of only that 
portion of the public right-of-way changed or affected by the alteration. If a project resurfaces the street, for 
accessibility purposes the curbs and pavement at the pedestrian crosswalk are in the scope of the project, 
but the sidewalks are not. Any of the features disturbed by the construction must be replaced so that they are 
accessible. All remaining access improvements within the public right-of-way shall occur within the schedule 
provided in the public agency's planning process. (9-12-06} 

21 . Do maintenance activities require simultaneous improvements of the facility to meet ADA standards? 
No. Maintenance activities do not require simultaneous improvements to pedestrian accessibil ity under the 
ADA and Section 504. However, in the development of the maintenance scope of work identified accessibility 
needs should be incorporated into the transition process. (9-12-06) 

22. When should accessible design elements be incorporated into projects in the public right-of-way? 
FHWA encourages the consideration of pedestrian needs in all construction, reconstruction, and rehabilitation 
projects. If a public agency provides pedestrian facilities, those facilities must be accessible to persons with 
disabilities. A public agency is not relieved of its obligation to make its pedestrian facilities accessible if no 
individual with a disability is known to live in a particular area. This is true regardless of its funding source. 
DOJ's ADA Title II Technical Assistance Manual,§ 11-5.1000, 1993. (9-12-06} 

Cost 
23. How does cost factor into a public agency's decision in its transition plan concerning which existing 

facilities must comply with ADA and Section 504 pedestrian access requirements? 
For existing facilities requiring accessibility improvements as scheduled in the transition plans, the public 
agency must provide accessibility improvements unless the cost of the upgrades is unduly burdensome. The 
test for being unduly burdensome is the proportion of the cost for accessibility improvements compared to the 
agency's overall budget, not simply the project cost. 28 CFR Part 35, App. A, discussion at §35.150, 11114 - 7. 
The decision that pedestrian access would be unduly burdensome must be made by the head of a public 
agency or that official's designee, accompanied by a written statement of the reasons for the decision. 28 
CFR §35.150(a}{3). (9-12-06) 

24. For a new project planned outside of the transition plan, with ADA accessibility improvements required to 
make the facility readily accessible and useable by individuals with disabilities, can cost be a reason not to 
complete an ADA-required accessibility improvement? 
No. Cost may not be a reason to fail to construct or delay constructing a new facility so that the facility is 
readily accessible to and useable by persons with disabilities under the ADAAG standards. 28 CFR 
§35.151{a); see DOJ Technical Assistance Manual for Title II of the ADA, 11-6.3100(3). (9-12-06) 

25. For an alteration project planned outside. of the transition plan, with ADA accessibility improvements 
required within the scope of the project, can cost be a reason to decide what ADA-required improvements will 
be completed? 
No. Cost may not be a reason for a public entity to fail'to complete an ADA-required improvement within the 

DBE/MOU 36/08 Page IO of27 



scope of an alteration project under the ADAAG standards. A public agency must complete any ADA-required 
accessibility improvements within the scope of an alteration project to the maximum extent feasible. 28 CFR 
§35.151(b); DOJ Technical Assistance Manual for Title II of the ADA, 11-6.3100(4). {9-12-06) 

26. What role does the "maximum extent feasible" standard play for ADA accessibility requirements in altered 
projects? 
In an alteration projec.t, the public agency must incorporate the ADA accessibility standards to the maximum 
extent feasible. 28 CFR §35.151 (b). The feasibility meant by this standard is physical possibility only. A public 
agency is exempt from meeting the ADA standards in the rare instance where physical terrain or site 
conditions restrict constructing or altering the facility to the standard. ADA Accessibility Guidelines 4.1.6(1)0). 
Cost is not a factor in determining whether meeting standards has been completed to the maximum extent 
feasible. DOJ's ADA Title II Technical Assistance Manual,§ 11-6.3200(3)-(4), 1993. No particular 
decisionmaking process is required to determine that an accessibility improvement is not technically feasible, 
but the best practice is to document the decision to enable the public agency to explain the decision in any 
later compliance review. (9-12-06) · · 

27. What should a public agency do when it does not control all of the public right-of-way required to provide 
access for persons with disabilities? 
The public agency should work jointly with all others with interests in the highway, street, or walkway to 
ensure that pedestrian access improvements occur at the same time as any alteration or new project. The 
ADA encourages this cooperation by making each of the public agencies involved subject to complaints or 
lawsuits for failure to meet the ADA and Section 504 requirements. 28 CFR §§ 35.170 - 35.178. (9-12-06) 

28. Can a public agency delay compliance with the ADA and Section 504 on alteration projects through a 
systematic approach to schedule projects? 
No. All pedestrian access upgrades within the scope of the project mustoccur at the same time as the 
alteration. Kinney v. Yerusalim, 9 F.3d 1067 (3d Cir. 1993), cert. denied, 511 U.S. 1033 (1994). (9-12-06) 

Elements of Accessible Design 
29. What are the elements of an accessible design? 

Public agencies have the choice of whether to follow the standards in the ADA Accessibi lity Guidelines 
(ADAAG) or the Uniform Federal Accessibility Standards (UFAS). 28 CFR §35.151 (c); (appendix A to 28 CFR 
Part 36). FHWA encourages public agencies to use ADAAG. Under the ADAAG standards, an accessible 
design to a highway, street, or walkway includes accessible sidewalks and curb ramps with detectable 
warnings. 28 CFR §35.151(c} and (e) {curb ramps), ADAAG 4.3-4.5 (accessible routes}, 4.7 {curb ramps with 
detectable warnings), 4.29 (detectable warnings). Continuously maintained sidewalks are required by the 
case of Barden v. City of Sacramento, 292 F.3d 1073 (9th Cir. 2002}, cert. denied, 123 S.Ct. 2639 (2003). 
Accessible pedestrian signals and signs must be considered, with a reasonable and consistent plan to 
facilitate safe street crossings. 28 CFR §35.151 (c); ·23 U.S.C. §217(g)(2). (9-12-06) 

Funding · 
30. . What sources of funding may be used to comply With ADA and Section 504 requirements? 

Federal Funding Opportunities for Pedestrian Projects and Programs 

ACTIVITY I 
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TE Transportation Enhancement Activities TCSP Transportation and Community and System 
Preservation Program 

CMAQ Congestion Mitigation/Air Quality 
Program 

RTP Recreational Trails Program 

FTA Federal Transit Capital, Urban & 
Rural Funds 

FLH Federal Lands Highways Program 

BYW Scenic Byways 

SRTS Safe Routes to School 

32. Each program has its own specific requirements and provisions. Further details on these sources of 
funding may be found in the following memo: Flexible Funding for Highways and Transit and Funding for 
Bicycle & Pedestrian Programs, February 6, 2006, at www.fhwa.dot.gov/hep/flexfund.htm. (9-12-06) 

Maintenance 
31 . What obligation does a public agency have regarding snow removal in its walkways? 

A public agency must maintain its walkways in an accessible condition, with only isolated or temporary 
interruptions in accessibility. 28 CFR §35.133. Part of this maintenance obligation includes reasonable snow 
removal efforts. (9-12-06) · 

32. What day-to-day maintenance is a public agency responsible for under the ADA? 
As part of maintenance operations, public agencies' standards and practices must ensure that the day-to-day 
operations keep the path of travel on pedestrian facilities open and usable for persons with disabilities, 
throughout the year. This includes snow removal, as noted above, as well as debris removal, maintenance of 
accessible pedestrian walkways in work zones, and correction of other disruptions. ADAAG 4.1.1 (4). 
Identified accessibility needs should be noted and incorporated into the transition plan. (9-12-06) 

Criteria 
33. What accessibility training is available? 

FHWA has the following training courses available: 
1. National Highway Institute: Pedestrian Facility Design, Course Number 142045. See 

www.nhi.fhwa.dot.gov/training/brows catalog.aspx, and search for Course 142045. 
2. Association of Pedestrian and Bicycle Professionals/FHWA: Designing Pedestrian Facilities for 

Accessibility. See www.apbp.org or contact: Judy Paul at 609-249-0020. 
3. Resource Center Civil Rights Team: Designing Pedestrian Facilities for Accessibility. Contact: 

Deborah Johnson at 410-962-0089. 
34. Where is information on the criteria to be used in developing accessible facilities? 

The following list of documents contains resources from several agencies and organizations 
US Access Board: The Access Board is the Federal agency responsible for developing ADA design 
standards. The following publications on accessible pedestrian design are available on the Board's Web site 
at www.access-board.gov: 

o Accessibility Guidelines (ADAAG) 

o Notice of Availability of Draft Public Rights-of-Way Guidelines 

o Accessibility Guidelines Accessible Public Rights-of-Way Design Guide 

o Pedestrian Access to Roundabouts 

o Detectable Warnings: Synthesis of US and International Practice 

o Accessible Pedestrian Signals 

o Advisory Committee Report: Building a True Community 

o Accessible Public Rights-of-Way 
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o Interfacing Accessible Pedestrian Signals and Traffic Signal 

o Controllers 

Call 1-800-872-2253, 1-800-993-2822 (TDD) to order the US Access Board Video, Accessible Sidewalks: 
Design Issues for Pedestrians with Disabilities 

o Program 1: Pedestrians who use wheelchairs 

o Program 2: Pedestrians who have ambulatory Impairments 

o Program 3: Pedestrians who have low vision 

o Program 4: Pedestrians who are blind 

The Federal Highway Administration: Pedestrian documents and reports are available at 
www.fhwa.dot.gov/environmentlbikeped/publications.htm. A bicycle and pedestrian publications order form is 
at www.fhwa.dot.gov/environment/bikeped/order.htm. 
Research and best practices design publications on pedestrian accessibility: 

o Designing Sidewalks and Trails for Access, Part. I, A Review of Existing Guidelines, 
www.fhwa.dot.gov/environment/sidewalks/ (electronic formats only: hard copies out of print). 

o Designing Sidewalks and Trails for Access, Part II, Best Practices Guide, 
www.fhwa.dot.gov/environmentlsidewalk2/ (electronic formats only: hard copies out of print, HTML 
version incorporates all the changes listed in the errata sheet: 
www.fhwa.dot.gov/environment/bikeped/errata.htm). 

o Design Guidance Accommodating Bicycle and Pedestrian Travel: 

o A Recommended Approach, A DOT Policy Statement on Integrating Bicycling and Walking into 
Transportation Infrastructure. 

o Manual on Uniform Traffic Control Devices (MUTCD) provides the standards for traffic control 
devices and includes guidance on Accessible Pedestrian Signals, Chapter 4E. and Temporary Traffic 
Control Elements, Chapter 6D. The MUTCD is available at http://mutcd.fhwa.dot.gov. 

o Detectable Warnings Memorandum (July 30, 2004). 

o Detectable Warnings Memorandum (May 6, 2002): FHWA and the US Access Board encourage 
the use of the latest recommended design for truncated domes. 

Accessible Pedestrian Signals 

o Synthesis and Guide to Best Practices Web site - this Web site provides overall information on 
installation criteria and design considerations. · 

o Synthesis and Guide to Best Practices Article - this article provides the latest recommended 
technical specifications for installing accessible pedestrian signals. 

o FHWA Pedestrian and Bicycle Safety - includes pedestrian and bicycle safety resources. 
http://safety.fhwa.dot.gov/ped bike/ped/index. htm. 

o FHWA Pedestrian and Bicycle Safety Research - provides information on issues and research 
related to improving pedestrian and bicyclist safety. www.tfhrc.gov/safety/pedbike/index.htm. 

Other DOT Web sites 

o U.S. Department of Transportation Accessibility Web site - The Department is committed to 
building a transportation system that provides access for all Americans. See 
www.dot.gov/citizen services/disability/disability.html. 

o Bureau of Transportation Statistics (BTS), Freedom to Travel, 
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(www.bts.gov/publications/freedom to travel/), a report on the travel issues for people who have 
disabilities. 

Institute of Transportation Engineers 

o Alternative Treatments for At-Grade Pedestrian Crossings (an informational report which 
documents studies on crosswalks and warrants used by various entities). 

o ITE's Web site, www.ite.org/accessible/, has information on accessible intersection design, 
Electronic Toolbox for Making Intersections More Accessible for Pedestrians Who are Blind or Visually 
Impaired 

Informational Web sites 

o Accessible Design for the Blind: information and research on making travel safer and accessible 
for pedestrians with disabilities, www.accessforblind.org. 

o The Pedestrian/Bicycle Information Center (sponsored by FHWA): 

• 

• 
Definitions 
Accessible. 

www.walkinginfo.org 

www. bicycling info. ora 

Describes a site, building, facility, or portion thereof that complies with the ADA Accessibility Guidelines. 
(ADAA.G 3.5) 

Accessible Route. 
A continuous unobstructed path connecting all accessible elements and spaces of a building or facility. 
Interior accessible routes may include corridors, floors, ramps, elevators, lifts, and clear floor space at 
fixtures. Exterior accessible routes may include parking access aisles, curb ramps, crosswalks at vehicular 
ways, walks, ramps, and lifts. (ADAAG 3.5) 

Accessible Space. 
Space that complies with the ADAAG. (ADAAG 3.5) 

Alteration. 
An alteration is a change to a building or facility that affects or could affect the usability of the building or 
facility or part thereof. Alterations include, but are not limited to, remodeling, renovation, rehabilitation, 
reconstruction, historic restoration, resurfacing of circulation paths or vehicular ways, changes or 
rearrangement of the structural parts or elements, and changes or rearrangement in the plan configuration 
of walls and full-height partitions. (ADAAG 3.5) 

Further, each facility or part of a facility altered by, on behalf of, or for the use of, a public entity in a 
manner that affects or could affect the usability of the facility or part of the facility shall, to the maximum 
extent feasible, be altered in such manner that the altered portion of the facility is readily accessiole to and 
usable by individuals with disabilities, if the alteration was commenced after January 26, 1992. (28 CFR 
§35.151(b} 

Circulation Path. 
An exterior or interior way of passage from one place to another for pedestrians, including, but not limited 
to, walks, hallways, courtyards, stairways, and stair landings. (ADAAG 3.5) 

Designated agency. 
The Federal agency designated to oversee compliance activities for particular components of State and 
local governments. (28 CFR §35.104) 

Detectable Warning. 
A standardized surface feature built in or applied to walking surfaces or other elements to warn visually 
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impaired people of hazards on a circulation path. (ADAAG 3.5) 

Discrimination. 
Denying handicapped persons the opportunity to participate in or benefit from any program or activity. (28 
CFR §35.149) .. 

Facility. 
All or any portion of buildings, structures, site improvements, complexes, equipment, roads, walks, 
passageways, parking lots, or other real or personal property located on a site. (28 CFR §35.104; ADAAG 
3.5) 

Maximum Extent Feasible. 
In alteration projects, an ADA-required accessibility improvement must be installed to the maximum extent 
feasible; that is, to the maximum extent technically, or physically, feasible. (ADAAG 4.1.6(1)U) 

Public Entity. 
(1) Any State or local government; 
(2) Any department, agency, special purpose district, or other instrumentality of a State or States or local 
government. (42 U.S.C. §12131) 

Public Facility. 
A facility or portion of a facility constructed by, on behalf of, or for the use of a public entity subject to t itle II 
of the ADA and 28 CFR Part 35 or 49 CFR §§ 37 .41, 37.43. (28 CFR §35.104) 

Public Use. 
Describes interior or exterior rooms or spaces that are made available to the general public. Public use 
may be provided at a building or facility that is privately or publicly owned. (ADAAG 3.5) 

Undue Burden. 
In determining whether financial and administrative burdens are undue in making decisions program-wide 
in the transition plan, a public agency must consider all of that public agency's resources available for use 
in the funding and operation of the service, program, or activity. (29 CFR Part 35, App. A, discussion of 
§35.150, 1J 6) 

This page last modified on May 13, 2008 

FHWA Home I Civil Rights Home I Feedback 

OFHWA 
United States Department of Transportation - Federal Highway Administration 

DBE/MOU 36/08 Page 16 of27 



Attachment B 

2010 Specifications 

SPECIAL PROVISION 
Local Government IRMA I Non-Standard Contracts 

Disadvantaged Business Enterprise in Federal-Aid Construction 

Description. The purpose of this Special Provision is to carry out the U. S. Department 
of Transportation's (DOT) policy of ensuring nondiscrimination in the award and 
administration of DOT assisted contracts and creating a level playing field on which 
firms owned and controlled by individuals who are determined to be socially and 
economically disadvantaged can compete fairly for DOT assisted cont racts. If the 
Disadvantaged Business Enterprise (DBE) goal is greater than zero, Article A. 
"Disadvantaged Business Enterprise in Federal-Aid Construction" , of this Special 
Provision shall apply to this contract. If there is no DBE goal , Article B, "Race-Neutral 
DBE Participation", of this Special Provision shall apply to th is contract. The 
percentage goal for DBE participation in the work to be performed under this contract 
will be shown on the proposal. 

Article A. Disadvantaged Business Enterprise in Federal-Aid Construction. 

1. Policy. It is the policy of the DOT and the Texas Department of 
Transportation (henceforth the "Department'') that DBEs , as defined in 
49 CFR Part 26, Subpart A and the Department's DBE Program, shall 
have the opportunity to participate in the performance of contracts financed 
in whole or in part with Federal funds. The DBE requirements of 49 CFR 
Part 26, and the Department's DBE ·Program, apply to this contract as 
follows: " " 

a. The prime contractor (Contractor) will solicit DBEs through reasonable 
and available means, as defined in 49 CFR Part 26, Appendix A and the 
approved DBE Program, or show a good faith effort to meet the DBE goal 
for this contract. 

b. The Contractor, sub-recipient or subcontr~ctor shall not discriminate on 
the basis of race, color, national origin, or sex in the performance of this 
contract. The Contractor shall carry out applicable requirements of 
49 CFR Part 26 in the award and administration of DOT financially 
assisted contracts. Failure by the Contractor to ca rry out these 
requirements is a material breach of this contract, which may result in the 
termination of this contract or such other remedy as the Entity deems 
appropriate subject to review by the Department. 

c. The requirements of this Special Provision shall be physically included in 
any subcontract. 

d. By signing the contract proposal, the Bidder is certifying that the DBE 
goal as stated in the proposal will be met by obtaining commitments from 
eligible DBEs or that the Bidder will provide acceptable evidence of good 
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faith effort to meet the commitment. The Entity will determine the 
adequacy of a Contractor's efforts to meet the contract goal, within 
10 business days, excluding national holidays, from receipt of the 
information outlined in this Special Provision under Article A.3, 
"Contractor's Responsibilities." If the requirements of Article A.3 are met, 
the conditional situation will be removed and the contract will be 
forwarded to the Contractor for execution. 

2. Definitions. 

a. "Department" means the Texas Department of Transportation. 

b. "DOT" means the U.S. Department of Transportation , including the Office 
of the Secretary, and including the operating administrations, i.e. the 
Federal Highway Administration (FHWA), the Federal Transit 
Administration (FTA), and the Federal Aviation Administration (FAA). 

c. "Federal-Aid Contract" is any contract between the Texas Department of 
Transportation and a Contractor at any tier, or Entity and a Contractor at 
any tier which is paid for in whole or in part with DOT financial 
assistance. 

d. "Entity" means local government agency, MPO, RMA, etc. 

e. "DBE Joint Venture" means an association of a DBE firm and 1 or more 
other firm(s) to carry out a single business enterprise for profit for which 
purpose they combine their property, capital, efforts, skills and 
knowledge, and in which the DBE is responsible for a distinct, clearly 
defined portion of the work of the contract and whose share in the capital 
contribution, control, management, risks, and profits of the joint venture 
are commensurate with its ownership interest. 

f. "Disadvantaged Business Enterprise" or "DBE" means a firm certified 
through the Texas Unified Certification Program in accordance with 
49 CFR Part 26 Subparts D and E. 

g. "Good Faith Effort" means efforts to achieve a DBE goal or other 
requirement of 49 CFR Part 26 'subpart C and this Special Provision 
which, by their scope, intensity, and appropriateness to the objective , can 
reasonably be expected to fulfill the program requirement. 

h. "Manufacturer" is 'a firm that operates or maintains a factory or 
establishment that produces, on the premises, the materials, supplies, 
articles, or equipment required under the contract and of the general 
character described by the specifications. 

i. "Regular Dealer" is a firm that owns, operates, or maintains a store, 
warehouse, or other establishment in which the materials , supplies, 
articles or equipment of the general character described by the 
specifications and required under the contract are bought, kept in stock, 
and regularly sold or leased to the public in the usual course of business. 
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To be a Regular Dealer, the firm must be an established, regular 
business that engages in, as its principal business and under its own 
name, the purchase and sale or lease of the products in question. 

A Regular Dealer in such bulk items as steel, cement, gravel, stone, and 
petroleum products need not keep such products in stock if it owns and 
operates distribution equipment for the products. Any supplementing of 
Regular Dealer's own distribution equipment shall be by a long-term 
lease agreement and not on an ad hoc or contract-by-contract basis. 
*Brokers, packagers, manufacturers' representat ives, or other persons 
who arrange or expedite transactions shall not be regarded as a Regular 
Dealer. 

*"Broker" is an intermediary or middleman that does not take possession 
of a commodity or act as a Regular Dealer selling to the public. 

j. "Race-neutral DBE Participation" means any participation by a DBE 
through customary competitive procurement procedures. 

k. "Race-conscious" means a measure or program that is focused 
speciHcally on assisting only DBEs, including women-owned DBEs. 

I. "Texas Unified Certification Program" or "TUCP" provides one-stop 
shopping to applicants for certif,cation in thei r region , such that 
applicants are required to apply Qnly once for a DBE certification that will 
be honored by all recipients of federal funds in the state. The TUCP by 
Memorandum of Agreement established six member entities, including 
TxDOT, to serve as certifying agents for Texas in specified regions. 
Applicants for DBE certification may be directed to the TUCP in ternet site 
for more information at: 

//www.txdot.gov/business/business_outreach/tucp. htm 

3. Contractor's Responsibilities. These requirements must be satisfied by the 
Contractor. 

a. After conditional award of the contract, the Contractor shall submit a 
completed Form No.SMS.4901 , "DBE Commitment Agreement" for each 
DBE he/she intends to use to satisfy the DBE goal or a good faith effort to 
explain why the goal could not be reached, so as to arrive in the Entity 's 
contracting office not later than 5:00 p.m. on the 101

h business day, 
excluding national holidays, after the conditional award of the contract . 
When requested, additional time, not to exceed seven (7) business days, 
excluding national holidays, .may, be granted based on documentation 
submitted by the Contractor. The Entity shal l submit the DBE 
Commitment Agreement package to the Department's Office of Civil 
Rights in Austin , Texa s not later than 5:00 p. m. on the 30th business day, 
exclud ing national holidays, after the conditiona l award of the contract. 
The DBE Commitment Agreement package is subject to review, comment 
and approval by TxDOT prior to and as a conditi on of execution of the 
contract. 
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b. DBE prime contractors who subcontract with DBEs may receive credit 
toward the DBE goal for work performed by the DBE's own forces and 
work subcontracted to DBEs. A Contractor must make a good faith effort 
to meet the goals. In the event a DBE prime subcontracts to a non-DBE, 
that information must be reported on Form No. SMS.4902. The completed 
form is provided to the Entity with a copy to the TxDOT District Office 
responsible for overseeing the project. 

c. A Contractor who cannot meet the contract goal, in whole or in part, shall 
make adequate good faith efforts to obtain DBE participation as so stated 
and defined in 49 CFR Part 26, Appendix A. The following is a list of the 
types of action that may be considered as good fa ith efforts. It is not 
intended to be a mandatory checklist, nor is it intended to be exclusive or 
exhaustive. Other factors or types of efforts may be relevant in 
appropriate cases . 

• Soliciting through all reasonab le and avai lable means (e.g. attendance 
at pre-bid meetings, advertising , and/or written notices) the interest of 
all certified DBEs who have the capability to perform the work of the 
contract. The solicitation must be done within sufficient time to allow 
the DBEs to respond to it . Appropriate steps must be taken to follow 
up initial solicitations to determine, with certainty, if the DBEs are 
interested . 

• Selecting portions of the work to be performed by DBEs in order to 
increase the likelihood that the DBE goals will be achieved. This 
includes, where appropriate , breaking out contract work items into 
economically feasible units to facilitate DBE participation, even when 
the Contractor might otherwise prefer to perform the work items with 
its own forces . · 

• Providing interested DBEs with adequate information about the plans, 
specifications, and requirements of the contract in a timely manner to 
assist them in responding to a· solicitation. 

• Negotiating in good faith with interested DBEs to make a portion of the 
work available to DBE subcontractors and suppliers and select those 
portions of the work or material needs consistent with the ava ilable 
DBE subcontractors and suppliers, so as to facilitate DBE 
participation. Evidence of such negotiations includes the names, 
addresses, and telephone numbers of DBEs that were considered; a 
description of the information provided regarding the plans and 
specifications for the work selected for subcontracting; and evidence 
as to why additional agreements could not be reached for DBEs to 
perform the work. 

• A Bidder using good business judgment would consider a 
number of factors in negotiating with subcontractors, including DBE 
subcontractors, and would take a firm price and capabilities as well as 
contract goals into cons ideration . However, the fact that there may be 
some additional cost involved in finding and using DBEs is not in itself 
sufficient reason for a Bidders failure to meet the Contract DBE goal 
as long as such cost are reasonable . Also, the ability or desire of the 
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Contractor to perform the work of the contract with its own 
organization does not relieve the Bidder of the responsibility to make 
good faith effort. Contractors are not, however, required to accept 
higher quotes from DBEs if the price difference is excessive or 
unreasonable. 

• Not rejecting DBEs as being unqualified without sound reasons based 
on a thorough investigation of their capabilities . The Contractor's 
standing within its industry, membership in specific groups, 
organizations, or associations and political or social affiliations (for 
example union vs. nonunion employee status) are not legitimate cause 
for the rejection or non-solicitation of bids and the Contractors efforts 
to meet the project goal. 

• Making efforts to assist interested DBEs in obtaining bonding, lines of 
credit, or insurance as required by the recipient or Contractor. 

• Making efforts to assist interested DBEs in obtaining necessary 
equipment, supplies, materials, or related assistance or serv ices. 

• Effectively using the services of available minority/women community 
organizations ; minority/women Contractors' groups ; local , state , and 
Federal minority/women business assistance offices; and other 
organ izations as allowed on a case-by-case basis to provide 
assistance in the recruitment and placement of DBEs. 

• If the Entity determines that the Contractor has failed to meet the 
good faith effort requirements, the Contractor will be given an 
opportunity for reconsideration by the TxDOT District Office 
responsible for overseeing the project. Opportunity for further appeals 
will be addressed by the TxDOT Office of Civil Rights. 

d . Should the Bidder to whom the contract is conditionally awarded refuse, 
neglect or fail to meet the DBE goal or comply with good faith effort 
requirements , the Entity can take remedial financial action as provided by 
the Entity's/Department's rules or practices or reference to 43 TAC §9.56, 
as a guideline when the Entity does not have uniform rules or practices 
for non-compliance with the terms of its contracts. 

All contract and project information shall be submitted directly to the 
Entity and with a copy to the TxDOT District or Office responsible to 
oversee the project. · 

e. The Contractor shall not terminate for convenience a DBE subcontractor 
named in the commitment submitted under Article A.3.a. of this Special 
Provision . Prior to terminating or removing a DBE subcontractor named in 
the commitment, the Contractor shall make a good faith effort to replace a 
DBE subcontractor that is unable to perform successfully with another 
DBE to the extent needed to meet the contract goal. The Contractor shall 
submit a completed Form No.4901 , "DBE Commitment Agreement," and 
Form No. 2228 "Disadvantaged Business Enterprise (DBE) Request for 
Substition for the substitute DBE firm(s) . Any substitution of DBEs shall 
be subject to approval by the Entity. Prior to approving the substitution, 
the Entity will request a statement from the DBE about the circumstances 
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of its subcontract's termination . The contractor must have a written 
consent prior to substitution . A copy of all documentation shall be 
provided to the TxDOT District Office responsible to oversee the project. 

f. The Contractor shall designate a DBE liaison officer who will administer 
the Contractor's DBE program and .who wil l be responsible for 
maintenance · of records, reports, efforts and contacts made to 
subcontract with DBEs. 

g . Contractors are encouraged to investigate the services offered by banks 
owned and controlled by disadvantaged individuals and to make use of 
these banks where feasible . 

4. Eligibility of DBEs. 

a. The member entities of the TUCP certify the eligibility of DBEs and DBE 
joint ventures to perform DBE subcontract work on DOT financially 
assisted contracts. 

b. The Department maintains the Texas Unified Certification Program DBE 
Directory containing the names of firms that have been. certified to be 
eligible to participate as DBE's on DOT financially assisted contracts. 
This Directory is available from the Department's OCR . An update of the 
Directory can be found on the Internet at 

http://www.dot. state. tx. us/business/tucpinfo. htm. 

c. Only DBE firms certified at the time commitments are submitted are 
eligible to be used in the information furn ished by the Contractor as 
required under Article A.3 .a. and 3.g. above. For purposes of the DBE 
goal on this project . DBEs will only be allowed to perform work in the 
categories of work for which they are certified . 

d. Only DBE firms certified at the time of execution of a contract , 
subcontract, or purchase order are eligible for DBE goal participation. 

5. Determination of DBE Participation. When a DBE participates in a contract, 
only the values of the work actually performed by the DBE, as referenced 
below, shall be counted by the Contractor toward DBE goals : 

a. The total amount paid to the DBE for work performed w ith the DBE 's own 
forces is counted toward the DBE goal. When a DBE subcontracts part of 
the work of its contract to another firm, the value of the subcontracted 
work may be counted toward DBE goals only if the subcontractor is itself 
a DBE. Work that a DBE subcontracts to a non-DBE firm does not count 
toward DBE goals. 

b. A Contractor may count toward its DBE goal a portion of the total va lue of 
the contract amount paid to a DBE joint venture equal to the distinct, 
clearly defined portion of the work of the contract performed by the DBE. 

(1) A Contractor may count toward .its DBE goal only expenditures to 
DBEs that perform a commercially"useful function (CUF) in the work of 
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a contract or purchase order. A DBE is considered to perform a CUF 
when it is responsible for execution of the work of the contract and is 
carrying out its responsibilities by actually performing, managing, and 
supervising the work involved. To perform a CUF, the DBE must a lso 
be responsible, with respect to . materials and supplies used on the 
contract, for negotiating price. determining quality and quantity, 
ordering the material, and installing (where applicable) and paying for 
the material itself. 

A minimum of one CUF Project Site Review (CUFPSR) will be 
conducted by the Entity using Department Form 2182 on all DBE firms 
working on the project. 

In accordance with 49 CFR Part 26. Appendix A. guidance concerning 
Good Faith Efforts, Contractors may make efforts to assist interested 
DBEs in obtaining necessary equipment, supplies, materials, or 
related assistance or services. Contractors may not however, 
negotiate the price of materials or supplies used on the contract by 
the DBE, nor may they determine quality and quantity, order the 
materials themselves, nor install the materials (if applicable) , or pay 
for the material themselves. Contractors however, may share the 
quotations they receive from the material supplier with the DBE firm, 
so that the DBE firm may negotiate a reasonable price with the 
material supplier. 

In all cases, Contractor or other non-DBE subcontractor assistance will 
not be credited toward ttie, DBE goal. 

(2) A DBE does not perform a CUF if its role is limited to that of an extra 
participant in a transaction , contract, or project through which funds 
are passed in order to obtain the appearance of DBE participation . 

Consistent with industry practices and the DOT/Department's DBE 
program, a DBE subcontractor may enter into second-tier 
subcontracts, amounting up to seventy percent (70%) of their contract. 
Work subcontracted to a non-DBE does not count towards DBE goals. 
If a DBE does not perform or exercise responsibi lity for at least thirty 
percent (30%) of the total cost of its contract with its own work force , 
or the DBE subcontracts a greater portion of the work of a contract 
than would be expected on the basis of normal industry practice for 
the type of work involved, it will be presumed that the DBE is not 
performing a CUF. 

(3) A DBE trucking firm who is certified as a DBE is considered to be 
performing a CUF when the DBE is responsible for the management 
and supervision of the entire trucking operation on a particular 
contract and the DBE itself owns and operates at least one (1) fully 
licensed, insured, and operational truck used on the contract. 

(a) The entity shall verify ownership of all trucks prior to commencement of 
work of the DBE trucking firm. 
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(b) The Contractor receives credit for the total value of the 
transportation services the DBE provides on a contract using 
trucks it owns, insures, and operates with drivers it employs. 

(c) The DBE may lease trucks from another DBE firm, including an 
owner operator who is certified as a DBE. The DBE who leases 
trucks from another DBE receives credit for the total value of the 
transportation services the lessee DBE provides on the Contract. 

(d) The DBE may also lease trucks from a non-DBE firm, including 
from an owner-operator. "T:he DBE who leases trucks from a 
non-DBE is entitled to credit for the total value of transportation 
services provided by non-DBE lessees not to exceed the value of 
transportation services provided by the DBE-owned trucks on its 
sub-contract. Additional participation by non-DBEs receive credit 
only for the fee or commission it receives as result of the lease 
arrangement. 

(e) A lease must indicate that the DBE has exclusive use of and 
control over the trucks giving the DBE absolute priority for use of 
the leased trucks. Leased trucks must display the name and 
identification number of the DBE. 

(f) The DBE Trucking Firm shall submit Form 2371, "Trucking Cred it 
Worksheet" , within 10 calendar days of the end of the month to 
the Prime Contractor. The prime shall submit a copy of Form 
2371 with the DBE Monthly Progress Report. 

(4) When a DBE is presumed not to be performing a CUF the TxDOT 
District Office responsible to oversee the project will be notified. The 
DBE may present evidence to rebut this presumption . 

c. A Contractor may count toward its DBE goals expenditures for materials 
and supplies obtained from a DBE manufacturer, provided that the DBE 
assumes the actual and contractual responsibility for the materials and 
supplies. Count expenditures with . DB Es for materia ls or supplies toward 
DBE goals as provided in the following: 

(1) If the materials or supplies are obtained from a DBE manufacturer, 
count 100% of the cost of the materials or supplies toward DBE goals. 
(The definition of a DBE manufacturer is found at Article A.2.h . of this 
Special Provision.) 

(2) If the materials or supplies are purchased from a DBE Regular Dealer, 
count 60% of the cost of the materials or suppl ies toward DBE goals. 
(The definition of a DBE Regular Dealer is found at Article A.2.i. of 
this Special Provision .) 

(3) With respect to materials or supplies purchased from DBE which is 
neither a manufacturer nor a Regular Dealer, count the entire amount 
of fees or commissions charged for assistance in the procu rement of 
the materials and supplies, or fees or transportation charges for the 
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delivery of materials or supplies required on a job site, toward DBE 
goals, provided you determine the fees to be reasonable and not 
excessive as compared with fees customarily allowed for similar 
services. Do not count any portion of the cost of the materials and 
supplies themselves toward DBE goals. 

(4) Count the entire amount of fees or commissions charged by a DBE 
firm for providing a bona fide service, such as professional , technical, 
consultant or managerial services, or for providing bonds or insurance 
specifically required for the performance of a DOT financially assisted 
contract, toward DBE goals , provided you determine the fee to be 
reasonable and not excessive as compared with fees customarily 
allowed for similar services . 

d. Should the DBE firm request assistance in the form of a joint check and the 
contractor chooses to assist the DBE firm, other than a manufacturing 
material supplier or Regular Dealer, the Contractor may act solely as a 
guarantor by use of a two-party check for payment of materials to be 
used on the project by the DBE. The material supplier must invoice the 
DBE who will present the invoice to the Contractor. The Contractor may 
issue a joint check to the DBE and the material supplier and the DBE firm 
must issue the remittance to the material supplier. No funds shall go 
directly from the Contractor to the material supplier. The DBE firm may 
accept or reject this joint checking arrangement. 

The Contractor must obtain approval from the Entity, prior to 
implementing the use of joint check arrangements with the DBE. The 
Contractor shall submit to the Entity, Joint Check Approval Form 2178 
and provide copies of cancelled joint checks to the Entity upon request if 
the joint check arrangement is approved . No DBE goal credit will be 
allowed for the cost of DBE materials that are paid by the Contractor 
directly to the material supplier. A copy of the completed form is to be 
provided to the TxDOT District Office responsible for overseeing the 
project. 

e. No DBE goal credit will be allowed for supplies and equipment the DBE 
subcontractor leases from the contractor or its affiliates. 

f. No DBE goal credit will be allowed for the period of time determined by 
the Entity that the DBE was not performing a CUF. The denial period of 
time may occur before or after a determination has been made by the 
Entity. In case of the denial of credit for non-performance of a CUF of a 
DBE, the Contractor will be required to provide a substitute DBE to meet 
the contract goal or provide an adequate good faith effort when applicable 
and as required under Article A.3.e. 

6. Records and Reports. 

a. The Contractor shall submit monthly reports, after work begins, on DBE 
payments to meet the DBE goal and for DBE race-neutral participation . 
Report payments made to non-DBE firms. The monthly report is to be 
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sent to the Entity with a copy to the TxDOT District Office responsible to 
oversee the project. These reports will be due within fifteen (15) days 
after the end of a calendar month. These reports will be required until all 
DBE subcontracting or material supply activity is completed . Form 
No. SMS.4903, DBE Progress Report, is to be used for monthly reporting . 
Form No. SMS.4904, DBE Final Report, is to be used as a final summary 
of DBE payments submitted upon completion of the project. The original 
final report must be submitted to the Entity with copies to the TxDOT 
District Office responsible for overseeing the project and to the TxDOT 
Office of Civil Rights. These forms may be obtained from the Department 
or may be reproduced by the Contractor. The Entity may verify the 
amounts being reported as paid to DBEs by requesting copies of 
cancelled checks paid to DBEs on a random basis. Cancelled checks 
and invoices should reference the Entity's or Department's project 
number, as applicable. 

b. DBE subcontractors and/o r material suppliers should be identified on the 
monthly report by Vendor Number, name, and the amount of actual 
payment made to each during the monthly period. Negative reports are 
required when no activity has occurred in a monthly period. 

c. All such records must be retained by the Contractor and the Entity for a 
minimum of four (4) years following completion of the contract work , and 
shall be available at reasonable times and places for inspection by 
authorized representatives of the Department or the DOT operating 
administration. 

d. Prior to receiving final payment, the Contractor shall submit Form 
No. SMS.4904. DBE Final Report. If the DBE goal requirement is not met, 
docu mentation supporting Good Faith Efforts , as outlined in Article A.3 .c. 
of this Special Provision, must be submitted with the DBE Final Report. A 
copy of the completed form is provided to the TxDOT District Office 
responsible for overseeing the project . 

7. Compliance of Contractor. 

a. To ensure that DBE requirements of this DOT financially assisted contract 
are complied with, the Entity will monitor the Contractor's efforts to 
involve DBEs during the performance of this contract . This will be 
accomplished by a review by the Entity of monthly reports submitted to 
the Entity by the Contractor indicating his progress in achieving the DBE 
contract goal and by compliance reviews conducted on the project 
site by the Entity and by the Department, as needed. 

b. The Contractor shall receive credit toward the DBE goal based on actual 
payments to the DBE subcontractor. The Contractor shall notify the Entity 
if it withholds or reduce~ payment to any DBE subcontractor. The 
Contractor shall submit an affidavit detailing the DBE subcontract 
payments prior to receiving final payment for the contract. Copies of 
these documents will be provided to the Entity and to the TxDOT District 
Office responsible for overseeing the project. 
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c. Contractors' requests for substitutions of DBE subcontractors shall be 
accompanied by a detailed explanation which should substantiate the 
need for a substitution . The Contractor may not be allowed to count work 
on those items being substituted toward the DBE goal prior to approval of 
the substitution from the Entity. 

d. The Contractor is prohibited from providing work crews and equipment to 
DBEs. DBE Goal credit for the DBE subcontractors leasing of equipment 
or purchasing of supplies and/or materials from the Contractor or its 
affiliates is not allowed . · 

e. When a DBE subcontractor, named in the commitment under Article 
A.3 .a. of this Special Provision, is terminated or fails to complete its work 
on the contract for any reason, the Contractor is required to make good 
faith efforts to find another DBE subcontractor to substitute for the 
original DBE. These good faith efforts shall be directed at find ing another 
DBE to perform at least the same amount of work under the contract as 
the DBE that was terminated, to the extent needed to meet the contract 
goal. 

f. A Contractor's failure to comply with the requirements of this Special 
Provision shall constitute a material breach of the contract. In such a 
case, the Entity or the Department, as appropriate, reserves the right to 
terminate the contract; to deduct the amount of DBE goal not 
accomplished by DBEs from the money due or to become due the 
Contractor, or such other remedy or remedies as the Entity deems 
appropriate, subject to review by the Department. 

Article B. Race-Neutral Disadvantaged Business Enterprise Participation. 

1. Policy. It is the policy of the DOT that Disadvantaged Business Enterprises 
(DBE), as defined in 49 CFR Part 2€$ Subpart A, be given the opportunity to 
compete fairly for contracts and . subcontracts financed in whole or in part 
with Federal funds and that a maximum feasible portion of the Department's 
overall DBE goal be met using race-neutral means. 

a. If there is no DBE goal, the DBE requirements of 49 CFR Part 26, apply 
to this contract as follows : 

The Contractor will offer DBEs as defined in 49 CFR Part 26, Subpart A, 
the opportunity to compete fairly for contracts and subcontractors 
financed in whole or in part with Federal funds. 

b. The Contractor, subrecipient or subcontractor shall not discriminate on 
the basis of race , color, national origin, or sex in the. performance of this 
contract. The Contractor shall carry out applicable requirements of 
49 CFR Part 26 in the award and administration of DOT financially 
assisted contracts . Failure by the Contractor to carry out these 
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requirements is a material breach of this contract, which may result in the 
termination of this contract or such other remedy as the Entity deems 
appropriate, subject to review by the Department. 

2. Reports. Race-Neutral DBE participation on projects with no DBE goal shall 
be reported on Form No. SMS.4903, DBE Progress Report and submitted to 
the Entity each month and at project completion. Copies of payment 
documents should be sent to the TxDOT District Office responsible for 
project oversight. Payments to DBE firms are reported on Form 
No. SMS.4903 are subject to the requirements of Article A.5, "Determination 
of DBE Participation." 
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OVERVIEW: 

ATTACHMENT D 

DBE Program Compliance Guidance 
for 

Local Government Agencies 

The DBE Program as authorized by 49 CFR, Part 26 ensures nondiscrimination 
in the award and administration of United States Department of Transportation 
contracts. The DBE Program applies to a Local Government Agency's highway 
contracts, funded in part or whole, from federal funds received through TxDOT 
and the Federal Highway Administration (FHWA). A Local Government Agency 
(LGA) may use TxDOT's DBE Program through a Memorandum Of 
Understanding (MOU). The MOU is the agreement that allows LGA's to use 
TxDOT's DBE Program and identifies the responsibility of each LGA as it 
pertains to DBE Program. 

DBE annual goals are established by the Business Opportunity Programs Office 
(BOP) for the department's DBE Federal-Aid Highway Construction Programs. 
Individual contract goals are established by LGA with input from the BOP Office. 

The BOP Office is responsible for administering the department's DBE Program. 
The BOP office, in conjunction with the LGA, will be responsible for monitoring 
the DBE Program and ensuring compliance. In an effort to effectively monitor the 
DBE Program, the DBE Program Compliance Guidance has been created and 
implemented. The LGAs will play a vital role in ensuring proper administration 
and compliance with the DBE Program. 

GENERAL DBE PROGRAM PROCESS: 

Annually, BOP will develop an overall goal for DBE participation in projects 
receiving federal funds. The objective is .to achieve as much of the goal through 
"race-neutral" means as practical. This means that DBEs will participate in 
projects in the routine course of business and a specific project goal will not be 
assigned. If sufficient DBE participation is not anticipated through race-neutral 
means, "race-conscious" provisions are implemented and individual projects 
goals are assigned based on the availability of DBE firms to perform work within 
the scope of the project. In Fiscal Year 2005 and 2006, approximately one-half 
of the overall goal was achieved by race-neutral means. 

The most current version of the DBE Special Provision is included in the bid 
documents of all federally funded projects . The Provision is divided into race
conscious and race-neutral sections. Race-neutral projects do not have a 
specific project goal while race-conscious projects will have a minimum goal to 
be achieved by the contractor to assure compliance with the terms of the 



contract. The goal will be a percentage of the contract amount and is listed in the 
bid documents. 

For projects with a goal, the contractor must submit a list of DBE firms the 
contractor commits to use to fulfill the goal as stated in the DBE Special 
Provisions. Once approved , this list forms the basis for project monitoring. The 
LGA monitors all federally funded projects that have DBE work to be counted 
toward meeting the annual goal. Monitoring is similar for race-neutral and race
conscious projects, but additional steps are required on race-conscious projects 
when the contractor does not meet the project goal or wants to substitute DBE 
firms for those listed in the contractor's commitment. 

At the end of the project, actual DBE participation is totaled and credited to the 
annual goal for both race-neutral and race-conscious projects. Monitoring 
throughout the project gives assurance that credit is given for work accomplished 
in compliance with the specifications and statutes. 

DBE PROGRAM COMPLIANCE GUIDANCE: 

There are three key documents used in implementation and management of the 
DBE Program; the actual program as approved by FHWA, the current Special 
Provision to be included in all projects with federal funds, and a TxDOT Standard 
Operating Procedures Manual (SOP). This SOP contains the following Sections: 

A DBE Certification Program 

B. Withdrawal, Denial, Surrender, Decertification and Appeal Program 

C. Goal Setting, Counting DBE Participation, and Data Reporting 

D. DBE Commitments, Good Faith Efforts, and Substitutions/Replacements 

E. Joint Check Agreements 

F. Prompt Payment and Retainage Monitoring and Enforcement 

G. Commercially Useful Function Program Review 

H. DBE Third Party Challenges 
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SECTION A: DBE CERTIFICATION PROGRAM 
SECTION B: WITHDRAWAL, DENIAL, DECERTIFICATION, AND APPEAL 

PROGRAM PROCEDURES 

General: In regards to Section A and B, the LGA does not have any 
responsibility regarding the DBE Certification Program as it relates to 
certification, withdrawal, denial, decertification and certification appeal 
procedures. As such, Section A and B are not part of the DBE Program 
Guidance for LGA. 

Local Government Agency Procedures: The BOP Office and other TUCP 
Certifying Agencies have primary responsibility for all DBE certification actions. 
The LGA does not have any direct responsibility but may be requested to provide 
information or assistance to BOP or other TUCP Certifying Agencies regarding 
DBEs that are working on LGA federally-funded projects. 

The LGA must be familiar with the TxDOT internet site www.dot.state.tx.us, TUCP 
Directory and use the information as appropriate for their monitoring activities. 

3 



SECTION C: GOAL SETTING, COUNTING DBE PARTICIPATION, AND DATA 
REPORTING 

General: BOP is responsible for developing TxDOT's annual goal for DBE 
participation in projects funded by FHWA. The annual goal is comprised of race
neutral and race-conscious participation. For race-conscious participation, the 
LGA will assign a DBE goal for appropriate projects. 

Work completed by a DBE will be counted toward the overall goal if the work is 
actually performed by the DBE (i.e. the DBE performs a "Commercially Useful 
Function" (CUF). CUF monitoring is discussed elsewhere in this document. 

By special provision, the contractor must maintain certain records and submit 
certain reports. The contractor's records must be made available to LGA, 
TxDOT and FHWA on request. The following reports are submitted to LGA: 

1. DBE Program Commitment Agreement Form 
2. DBE Monthly Project Report 
3. DBE DBE/HUB Final Report 
4. Prompt Payment Certification 

Local Government Agency Procedures: 

D Step 1 - Receive reports from the various sources and distribute as 
appropriate. The original of all reports should be kept with the official 
project records. 

D Step 2 - Verify the accuracy of DBE payments by comparing the 
DBE Monthly Progress Report to the Prompt Payment Certification. 

D Step 3 - Keep a running total of actual payments to DBE firms by 
entering information from DBE Monthly Project Report in 
subcontractors monitoring system. 

D Step 4 - Review the contractor'? DBE DBE/HUB Final Report to 
ensure that DBE/SBE contract requirements have been satisfied. 
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SECTION D: DBE COMMITMENTS, GOOD FAITH EFFORTS, AND 
SUBSTITUTION REPLACEMENTS 

General: This Section does not apply to race-neutral projects. 

For projects with a specified percentage DBE goal, contractors make a 
commitment to meet the goal by signing the proposal and submitting a bid. Once 
the low bidder is determined and the contract is conditionally awarded , the 
contractor must submit a DBE Commitment Agreement Form or a Pre-Good 
Faith Effort Review. The DBE Commitment Agreement Form lists bid items and 
DBEs the contractor intends to use to fulfill the project DBE goal. The DBE 
Commitment Agreement Form is reviewed by the LGA to determine the 
appropriate DBE credit that will be allowed for each DBE. DBE Material Suppliers 
and Truckers have to provide the documentation at the time of commitment that 
supports the level of DBE credit that will be approved for each DBE. The 
contractor submits a Pre-Good Faith Effort Review if they believe they made 
every reasonable effort to do so but still cannot commit to meeting the goal. In 
either case, the form is submitted to the LGA for their action. 

During the life of the project, LGA monitors the contractor's progress toward 
meeting the goal. If it appears that the goal may not be achieved, the contractor 
must show that they made a Good Faith Effort (GFE) to meet the goal. If 
justified, the GFE is approved. The contractor may also request that a different 
firm be substituted for one named in the DBE Commitment Agreement Form. The 
BOP Office will conduct periodic reviews of the LGA's projects to ensure 
compliance with the DBE Program requirements. 

Local Government Agency Procedures: 

Contract award 

D Step 1 - LGA receives appropriate ·submission from the contractor 
and renders final compliance det~rmination . LGA will keep informed 
of any adverse issues encounter~d during their review and approval 
process. After all issues are resolved , LGA approves contractor's 
commitment, enters information into th.eir subcontractor monitoring 
system, and notifies the prime, and the. DBE of their approval. 

D Step 2 - Contractor assures that a copy of DBE Commitment 
Agreement Form or Notification of Compliance Letter is transmitted to 
the project personnel for inclusion in the project records and for use 
in monitoring during construction. 

Post GFE Review 
D Step 1 - Determine actual goal achievements at the end of the 

project by reviewing their subcontractor monitoring programs, the 
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final estimate, and the Contractor's DBE/HUB Final Report. If the 
contractor did not meet the specified· DBE goal , start Post GFE 
review by having the project personnel send the contractor a Post 
Award GFE Information Request Letter. 

D Step 2 - Assist the project personnel as requested in analyzing the 
contractor's documentation of GFE. 

D Step 3 - If the contractor's GFE is deficient, notify the contractor in 
writing , giving the contractor an opportunity to appeal the 
determination and/or provide additional information. 

D Step 4 - Complete a Post-GFE Review Report and prepare fina l 
disposition. Provide the BOP Office with a copy of the final 
disposition. 

Substitutions/Replacements 
D Step 1 - Review documentation associated with the contractor's 

request. 
o DBE Commitment Agreement for DBE to be substituted . Assure 

that the contractor provides all of the information requested. 
o Written justification from the contractor listing reasons the DBE is 

being substituted. 
D Step 2 - Verify accuracy of the contractor's documentation by 

discussing circumstances with the project personnel as necessary. 
D Step 3 - Request a written statement from the DBE acknowledging 

they are being replaced . Consider a·ny additional information the 
DBE may offer. 

D Step 4 - Determine whether the contractor is in compliance with the 
DBE special provision. 

D Step 5 - Prepare a Substitution Form and send to the project 
personnel for approval. 
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SECTION E: JOINT CHECK AGREEMENTS 

General: The contractor may choose to assist a DBE firm by acting as a 
guarantor for payment of materials used by a DBE by the use of joint checks. To 
be eligible, the contractor must make joint checks available to all subcontractors 
and the DBE must agree to the arrangement. The contractor issues a joint check 
to the DBE and the material supplier and the DBE must issue the joint check to 
the material supplier. If approved by the LGA, this arrangement does not count 
against the DBE goal. 

Local Government Agency Procedures: 

0 Step 1 - Project personnel receives DBE Joint Check Approval from 
the contractor. Assist the project personnel in determining 
compliance with the Special Provision as requested . Project 
personnel sends signed Approval to the contractor by letter with 
copies to the DBE. 

0 Step 2 - Compare the DBE Monthly Progress Report and Prompt 
Payment Certification Form for reasonable consistency. 

0 Step 3 - Request a copy of cancelled joint checks for the months the 
contractor issued a joint check to each DBE with an approved DBE 
Joint Check Approval. Review the joint checks to ensure that 
payment was processed through the DBE. 

0 Step 4 - If two consecutive reviews for the same DBE show no 
discrepancies, the LGA may reduce the frequency of requesting 
copies of cancelled joint checks. 

0 Step 5 - Submit compliance questions to BOP for assistance as 
necessary. 
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SECTION F: PROMPT PAYMENT AND RETAINAGE MONITORING AND 
ENFORCEMENT 

General: The contractor is paid for satisfactorily completed work every month 
through the monthly estimate process. This payment is for the work the 
contractor and all subcontractors perform. The contractor must pay 
subcontractors for the satisfactorily completed work within 10 days after the 
contractor receives payment for the subcontractors work from LGA. 

Retainage is an amount of money withheld to ensure that the contractor fulfills all 
contract requirements, including submitting all documents at the end of the 
project. Retainage normally ranges from 3% - 5% of the amount paid and is not 
released until the final estimate is processed. It is common practice for the 
contractor to withhold retainage from their subcontractors. However, the 
contractor must release the total amount retained when the subcontractor 
satisfactorily completes all their work on the project. Depending on the scope of 
the subcontract, this may occur long before all work on the contract is finished. 

Local Government Agency Procedures: 

D Step 1 - The project personnel receives a monthly Prompt Payment 
Certification from the contractor before the end of the month following 
receipt of payment from the LGA. This certification is kept in the 
project records and will be used only for dispute resolution. 

D Step 2 - Assist the project personnel as requested in the event a 
subcontractor alleges they did not receive prompt payment from the 
contractor. The project personnel must have the complaint in writing. 

D Step 3 - During visits to the project site, randomly spot check 
whether certifications are received in the time specified. Take 
appropriate action if non-compliance issues are discovered. 
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SECTION G: COMMERCIALLY USEFUL FUNCTION REVIEW PROGRAM 

General: Commercially Useful Function (CUF), is the term used to describe a 
DBE's independence from the contractor. Over-reliance on a contractor brings a 
DBE's CUF into question. To perform a CUF, the DBE must be responsible for 
performing , managing, and supervising the work under its contract. The DBE 
must also be responsible for negotiating prices for, ordering, installing, and 
paying for material used in its work. 

A contractor may only count the value of the work actually performed by a DBE 
toward the DBE goal. A DBE may enter into second-tier subcontracts, up to 70% 
of their contract. Work subcontracted to a non-DBE does not count towards the 
DBE goals. If the DBE does not perform or exercise responsibility for at least 
30% of the total cost of their contract with their own work force, it will be 
presumed the DBE is not performing a CUF and none of the payments will be 
counted toward the contract goal. 

The DBE Special Provision contains a discussion of when the contractor can 
count work by a DBE toward the goal. 

Local Government Agency Procedures: 

D Step 1 - For projects with a specified DBE goal, contact the project 
personnel to ensure there is a copy of the DBE Program 
Commitment Agreement Form on the project. 

D Step 2 - For all projects, ask the project personnel to forward a copy 
of all completed CUF On-Site Compliance Review Forms to the LGA. 

D Step 3 - Project personnel will conduct at least one CUF review with 
each DBE on the project. Their review is documented using a CUF 
On-Site Compliance Review Form and should be performed as soon 
as practical after the DBE starts work on the project. 

D Step 4 - Periodically review the DBE Monthly Progress Report to 
assure that the the initial CUF review is conducted on the project in a 
timely manner. Contact the project personnel to discuss delays in 
receipt of CUF reviews. Proviqe assistance to the project personnel 
as requested and as work sch'edule allows. 

D Step 5 - Project personnel should observe DBE work as part of their 
normal inspection function. If the DBE's practices change after the 
initial CUF review, the project personnel should complete the CUF 
Project Site Review. 

D Step 6 - Periodically visit the project site after CUF monitoring starts. 
Discuss project personnel responsibilities and answer any questions 
the project personnel poses. As time allows, conduct a CUF review 
with project personnel and document using the CUF Project Site 
Review form. Explain "red flags" to project personnel to enhance 
their understanding of CUF. 
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D Step 7 - Collect questions concerning CUF and submit to LGA with 
supporting documentation for their action. LGA will document their 
determination and will transmit the final determination to the 
contractor and the DBE. Forward to the project personnel for 
inclusion in the project records. 

BOP will conduct periodic reviews of projects to monitor the LGA's compliance 
with CUF requirements. 
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SECTION H: DBE THIRD PARTY CHALLENGES 

General: Anyone has the right to challenge the eligibility of a DBE firm. The 
challenge must be in writing and contain information to support the challenge. 
Responsibility for resolving the challenge lies with the TUCP certifying agency 
that initially certified the DBE's eligibility. 

Local Government Agency Procedures: 

o Step 1 - Forward any third party challenges received by the LGA to 
BOP. BOP will be responsible for identifying the appropriate TUCP 
certifying agency that will handle the disposition of this challenge. 
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ATTACHMENT E 

FHWA-1273- Revised May 1, 2012 

REQUIRED CONTRACT PROVISIONS 
FEDERAL-AID CONSTRUCTION CONTRACTS 

I. General 
II. Nondiscrimination 
Ill. Nonsegregated Facilities 
IV. Davis-Bacon and Related Act Provisions 
V. Contract Work Hours and Safety Standards Act 

Provisions 
VI. Subletting or Assigning the Contract 
VII. Safety: Accident Prevention 
VIII. False Statements Concerning Highway Projects 
IX. Implementation of Clean Air Act and Federal Water 

Pollution Control Act 
X. Compliance with Govemmentwide Suspension and 

Debarment Requirements 
XI. Certification Regarding Use of Contract Funds for 

Lobbying 

AITACHMENTS 

A. Employment and Materials Preference for Appalachian 
Development Highway System or Appalachian Local Access 
Road Contracts (included in Appalachian contracts only) 

I. GENERAL 

1. Form FHWA-1273 must be physically incorporated in each 
construction contract funded under Title 23 (excluding 
emergency contracts solely intended for debris removal). The 
contractor (or subcontractor) must insert this form in each 
subcontract and further require its inclusion in all lower tier 
subcontracts (excluding purchase orders, rental agreements 
and other agreements for supplies or services). 

The applicable requirements of Form FHWA-1273 are 
incorporated by reference for work done under any purchase 
order, rental agreement or agreement for other services. The 
prime contractor shall be responsible for compliance by any 
subcontractor, lower-tier subcontractor or service provider. 

Form FHWA-1273 must be included in all Federal-aid design
build contracts, in all subcontracts and in lower tier 
subcontracts (excluding subcontracts for design services, 
purchase orders, rental 1lgreements and other agreements for 
supplies or services). The design-builder shall be responsible 
for compliance by any subcontractor, lower-tier subcontractor 
or service provider. 

Contracting agencies may reference Form FHWA-1273 in bid 
proposal or request for proposal documents, however, the 
Form FHWA-1273 must be physically incorporated (not 
referenced) in all contracts, subcontracts and lower-tier 
subcontracts (excluding purchase orders, rental agreements 
and other agreements for supplies or services related to a 
construction contract). 

2. Subject to the applicability criteria noted in the following 
sections, these contract provisions shall apply to all work 
performed on the contract by the contractor's own organization 
and with the assistance of workers under the contractor's 
immediate superintendence and to all work performed on the 
contract by piecework, station work, or by subcontract. 

3. A breach of any of the stipulations contained in these 
Required Contract Provisions may be sufficient grounds for 
withholding of progress payments, withholding of final 
payment, termination of the contract, suspension I debarment 
or any other action determined to be appropriate by the 
contracting agency and FHWA. 

4. Selection of Labor: During the performance of this contract, 
the contractor shall not use convict labor for any purpose 
within the limits of a construction project on a Federal-aid 
highway unless it is labor performed by convicts who are on 
parole, supervised release, or probation. The term Federal-aid 
highway does not include roadways functionally classified as 
local roads or rural minor collectors. 

II. NONDISCRIMINATION 

The provisions of this section related to 23 CFR Part 230 are 
applicable to all Federal-aid construction contracts and to all 
related construction subcontracts of $10,000 or more. The 
provisions of 23 CFR Part 230 are not applicable to material 
supply, engineering, or architectural service contracts. 

In addition, the contractor and all subcontractors must comply 
with the following policies: Executive Order 11246, 41 CFR 60, 
29 CFR 1625-1627, Title 23 USC Section 140, the 
Rehabilitation Act of 1973, as amended (29 USC 794), Title VI 
of the Civil Rights Act of 1964, as amended, and related 
regulations including 49 CFR Parts 21, 26 and 27; and 23 CFR 
Parts 200, 230, and 633. 

The contractor and all subcontractors must comply with: the 
requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b) and, for all construction contracts exceeding $10,000, 
the Standard Federal Equal Employment Opportunity 
Construction Contract Specifications in 41 CFR 60-4.3. 

Note: The U.S. Department of Labor has exclusive authority to 
determine compliance with Executive Order 11246 and the 
policies of the Secretary of Labor including 41 CFR 60, and 29 
CFR 1625-1627. The contracting agency and the FHWA have 
the authority and the responsibility to ensure compliance with 
Title 23 USC Section 140, the Rehabilitation Act of 1973, as 
amended (29 USC 794), and Title VI of the Civil Rights Act of 
1964, as amended, and related regulations including 49 CFR 
Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 633. 

The following provision is adopted from 23 CFR 230, Appendix 
A, with appropriate revisions to conform to the U.S. 
Department of Labor (US DOL) and FHWA requirements. 

1. Equal Employment Opportunity: Equal employment 
opportunity (EEO) requirements not to discriminate and to take 
affirmative action to assure equal opportunity as set forth 
under laws, executive orders, rules, regulations (28 CFR 35, 
29 CFR 1630, 29 CFR 1625-1627, 41 CFR 60 and 49 CFR 27) 
and orders of the Secretary of Labor as modified by the 
provisions prescribed herein, and imposed pursuant to 23 
U.S.C. 140 shall constitute the EEO and specific affirmative 
action standards for the contractor's project activities under 



this contract. The provisions of the Americans with Disabilities 
Act of 1990 (42 U.S.C. 12101 et seq.) set forth under 28 CFR 
35 and 29 CFR 1630 are incorporated by reference in this 
contract. In the execution of this contract, the contractor 
agrees to comply with the following minimum specific 
requirement activities of EEO: 

a. The contractor will work with the contracting agency and 
the Federal Government to ensure that it has made every 
good faith effort to provide equal opportunity with respect to all 
of its terms and conditions of employment and in their review 
of activities under the contract. 

b. The contractor will accept as its operating policy the 
following statement: 

"It is the policy of this Company to assure that applicants 
are employed, and that employees are treated during 
employment, without regard to their race, religion, sex, color, 
national origin, age or disability. Such action shall include: 
employment, upgrading, demotion, or transfer; recruitment or 
recruitment advertising; layoff or termination; rates of pay or 
other forms of compensation; and selection for training, 
including apprenticeship, pre-apprenticeship, and/or on-the
job training." 

2. EEO Officer: The contractor will designate and make 
known to the contracting officers an EEO Officer who will have 
the responsibility for and must be capable of effectively 
administering and promoting an active EEO program and who 
must be assigned adequate authority and responsibility to do 
so. 

3. Dissemination of Policy: All members of the contractor's 
staff who are authorized to hire, supervise, promote, and 
discharge employees, or who recommend such action, or who 
are substantially involved in such action, will be made fully 
cognizant of, and will implement. the contractor's EEO policy 
and contractual responsibilities to provide EEO in each grade 
and classification of employment. To ensure that the above 
agreement will be met, the following actions will be taken as a 
minimum: 

a. Periodic meetings of supervisory and personnel office 
employees will be conducted before the start of work and then 
not less often than once every six months, at which time the 
contractor's EEO policy and its implementation will be 
reviewed and explained. The meetings will be conducted by 
the EEO Officer. 

b. All new supervisory or personnel office employees will be 
given a thorough indoctrination by the EEO Officer, covering 
all major aspects of the contractor's EEO obligations within 
thirty days following their reporting for duty with the contractor. 

c. All personnel who are engaged in direct recruitment for 
the project will be instructed by the EEO Officer in the 
contractor's procedures for locating and hiring minorities and 
women. 

d. Notices and posters setting forth the contractor's EEO 
policy will be placed in areas readily accessible to employees, 
applicants for employment and potential employees. 

e. The contractor's EEO policy and the procedures to 
implement such policy will be brought to the attention of 
employees by means of meetings, employee handbooks, or 
other appropriate means. 
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4. Recruitment: When advertising for employees, the 
contractor will include in all advertisements for employees the 
notation: "An Equal Opportunity Employer." All such 
advertisements will be placed in publications having a large 
circulation among minorities and women in the area from 
which the project work force would normally be derived. 

a. The contractor will, unless precluded by a valid 
bargaining agreement, conduct systematic and direct 
recruitment through public and private employee referral 
sources likely to yield qualified minorities and women. To 
meet this requirement, the contractor will identify sources of 
potential minority group employees, and establish with such 
identified sources procedures whereby minority and women 
applicants may be referred to the contractor for employment 
consideration. 

b. In the event the contractor has a valid bargaining 
agreement providing for exclusive hiring hall referrals, the 
contractor is expected to observe the provisions of that 
agreement to the extent that the system meets the contractor's 
compliance with EEO contract provisions. Where 
implementation of such an agreement has the effect of 
discriminating against minorities or women, or obligates the 
contractor to do the same, such implementation violates 
Federal nondiscrimination provisions. 

c. The contractor will encourage its present employees to 
refer minorities and women as applicants for employment. 
Information and procedures with regard to referring such 
applicants will be discussed with employees. 

5. Personnel Actions: Wages, working conditions, and 
employee benefits shall be established and administered, and 
personnel actions of every type, including hiring, upgrading, 
promotion, transfer, demotion, layoff, and termination, shall be 
taken without regard to race, color, religion, sex, national 
origin, age or disability. The following procedures shall be 
followed: 

a. The contractor will conduct periodic inspections of project 
sites to insure that working conditions and employee facilities 
do not indicate discriminatory treatment of project site 
personnel. 

b. The contractor will periodically evaluate the spread of 
wages paid within each classification to determine any 
evidence of discriminatory wage practices. 

c. The contractor will periodically review selected personnel 
actions in depth to determine whether there is evidence of 
discrimination. Where evidence is found , the contractor will 
promptly take corrective action. If the review indicates that the 
discrimination may extend beyond the actions reviewed, such 
corrective action shall include all affected persons. 

d. The contractor will promptly investigate all complaints of 
alleged discrimination made to the contractor in connection 
with its obligations under this contract, will attempt to resolve 
such complaints, and will take appropriate corrective action 
within a reasonable time. If the investigation indicates that the 
discrimination may affect persons other than the complainant, 
such corrective action shall include such other persons. Upon 
completion of each investigation, the contractor will inform 
every complainant of all of their avenues of appeal. 

6. Training and Promotion: 

a. The contractor will assist in locating, qualifying, and 
increasing the skills of minorities and women who are 



applicants for employment or current employees. Such efforts 
should be aimed at developing full journey level status 
employees in the type of trade or job classification involved. 

b. Consistent with the contractor's work force requirements 
and as permissible under Federal and State regulations, the 
contractor shall make full use of training programs, i.e., 
apprenticeship, and on-the-job training programs for the 
geographical area of contract performance. In the event a 
special provision for training is provided under this contract, 
this subparagraph will be superseded as indicated in the 
special provision. The contracting agency may reserve 
training positions for persons who receive welfare assistance 
in accordance with 23 U.S.C. 140(a). 

c. The contractor will advise employees and applicants for 
employment of available training programs and entrance 
requirements for each. 

d. The contractor will periodically review the training and 
promotion potential of employees who are minorities and 
women and will encourage eligible employees to apply for 
such training and promotion. 

7. Unions: If the contractor relies in whole or in part upon 
unions as a source of employees, the contractor will use good 
faith efforts to obtain the cooperation of such unions to 
increase opportunities for minorities and women. Actions by 
the contractor, either directly or through a contractor's 
association acting as agent, will include the procedures set 
forth below: 

a. The contractor will use good faith efforts to develop, in 
cooperation with the unions, joint training programs aimed 
toward qualifying more minorities and women for membership 
in the unions and increasing the skills of minorities and women 
so that they may qualify for higher paying employment. 

b. The contractor will use good faith efforts to incorporate an 
EEO clause into each union agreement to the end that such 
union will be contractually bound to refer applicants without 
regard to their race, color, religion, sex, national origin, age or 
disability. 

c. The contractor is to obtain information as to the referral 
practices and policies of the labor union except that to the 
extent such information is within the exclusive possession of 
the labor union and such labor union refuses to furnish such 
information to the contractor, the contractor shall so certify to 
the contracting agency and shall set forth what efforts have 
been made to obtain such information. 

d. In the event the union is unable to provide the contractor 
with a reasonable flow of referrals within the time limit set forth 
in the collective bargaining agreement, the contractor will, 
through independent recruitment efforts, fill the employment 
vacancies without regard to race, color, religion, sex, national 
origin, age or disability; making full efforts to obtain qualified 
and/or qualifiable minorities and women. The failure of a union 
to provide sufficient referrals (even though it is obligated to 
provide exclusive referrals under the terms of a collective 
bargaining agreement) does not relieve the contractor from the 
requirements of this paragraph. In the event the union referral 
practice prevents the contractor from meeting the obligations 
pursuant to Executive Order 11246, as amended, and these 
special provisions, such contractor shall immediately notify the 
contracting agency. 

8. Reasonable Accommodation for Applicants I 
Employees with Disabilities: The contractor must be familiar 
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with the requirements for and comply with the Americans with 
Disabilities Act and all rules and regulations established there 
under. Employers must provide reasonable accommodation in 
all employment activities unless to do so would cause an 
undue hardship. 

9. Selection of Subcontractors, Procurement of Materials 
and Leasing of Equipment: The contractor shall not 
discriminate on the grounds of race, color, religion, sex, 
national origin, age or disability in the selection and retention 
of subcontractors, including procurement of materials and 
leases of equipment. The contractor shall take all necessary 
and reasonable steps to ensure nondiscrimination in the 
administration of this contract. 

a. The contractor shall notify all potential subcontractors and 
suppliers and lessors of their EEO obligations under this 
contract. 

b. The contractor will use good faith efforts to ensure 
subcontractor compliance with their EEO obligations. 

10. Assurance Required by 49 CFR 26.13(b): 

a. The requirements of 49 CFR Part 26 and the State 
DOT's U.S. DOT-approved DBE program are incorporated by 
reference. 

b. The contractor or subcontractor shall not discriminate on 
the basis of race, color, national origin, or sex in the 
performance of this contract. The contractor shall carry out 
applicable requirements of 49 CFR Part 26 in the award and 
administration of DOT-assisted contracts. Failure by the 
contractor to carry out these requirements is a material breach 
of this contract, which may result in the termination of this 
contract or such other remedy as the contracting agency 
deems appropriate. 

11. Records and Reports: The contractor shall keep such 
records as necessary to document compliance with the EEO 
requirements. Such records shall be retained for a period of 
three years following the date of the final payment to the 
contractor for all contract work and shall be available at 
reasonable times and places for inspection by authorized 
representatives of the contracting agency and the FHWA. 

a. The records kept by the contractor shall document the 
following: 

(1) The number and work hours of minority and non
minority group members and women employed in each work 
classification on the project; 

(2) The progress and efforts being made in cooperation 
with unions, when applicable, to increase employment 
opportunities for minorities and women; and 

(3) The progress and efforts being made in locating, hiring, 
training, qualifying, and upgrading minorities and women; 

b. The contractors and subcontractors will submit an annual 
report to the contracting agency each July for the duration of 
the project, indicating the number of minority, women, and 
non-minority group employees currently engaged in each work 
classification required by the contract work. This information is 
to be reported on Form FHWA-1391 . The staffing data should 
represent the project work force on board in all or any part of 
the last payroll period preceding the end of July. If on-the-job 
training is being required by special provision, the contractor 



will be required to collect and report training data. The 
employment data should reflect the work force on board during 
all or any part of the last payroll period preceding the end of 
July. 

Ill. NONSEGREGATED FACILITIES 

This provision is applicable to all Federal-aid construction 
contracts and to all related construction subcontracts of 
$10,000 or more. 

The contractor must ensure that facilities provided for 
employees are provided in such a manner that segregation on 
the basis of race, color, religion, sex, or national origin cannot 
result. The contractor may neither require such segregated 
use by written or oral policies nor tolerate such use by 
employee custom. The contractor's obligation extends further 
to ensure that its employees are not assigned to perform their 
services at any location, under the contractor's control, where 
the facilities are segregated. The term "facilities" includes 
waiting rooms, work areas, restaurants and other eating areas, 
time clocks, restrooms, washrooms, locker rooms, and other 
storage or dressing areas, parking lots, drinking fountains, 
recreation or entertainment areas, transportation, and housing 
provided for employees. The contractor shall provide separate 
or single-user restrooms and necessary dressing or sleeping 
areas to assure privacy between sexes. 

IV. DAVIS-BACON AND RELATED ACT PROVISIONS 

This section is applicable to all Federal-aid construction 
projects exceeding $2,000 and to all related subcontracts and 
lower-tier subcontracts (regardless of subcontract size). The 
requirements apply to all projects located within the right-of
way of a roadway that is functionally classified as Federal-aid 
highway. This excludes roadways functionally classified as 
local roads or rural minor collectors, which are exempt. 
Contracting agencies may elect to apply these requirements to 
other projects. 

The following provisions are from the U.S. Department of 
Labor regulations in 29 CFR 5.5 "Contract provisions and 
related matters" with minor revisions to conform to the FHWA-
1273 format and FHWA program requirements. 

1. Minimum wages 

a. All laborers and mechanics employed or working upon 
the site of the work, will be paid unconditionally and not less 
often than once a week, and without subsequent deduction or 
rebate on any account (except such payroll deductions as are 
permitted by regulations issued by the Secretary of Labor 
under the Copeland Act (29 CFR part 3)), the full amount of 
wages and bona fide fringe benefits (or cash equivalents 
thereof) due at time of payment computed at rates not less 
than those contained in the wage determination of the 
Secretary of Labor which is attached hereto and made a part 
hereof, regardless of any contractual relationship which may 
be alleged to exist between the contractor and such laborers 
and mechanics. 

Contributions made or costs reasonably anticipated for bona 
fide fringe benefits under section 1(b)(2) of the Davis-Bacon 
Act on behalf of laborers or mechanics are considered wages 
paid to such laborers or mechanics, subject to the provisions 
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of paragraph 1.d. of this section; also, regular contributions 
made or costs incurred for more than a weekly period (but not 
less often than quarterly) under plans, funds, or programs 
which cover the particular weekly period, are deemed to be 
constructively made or incurred during such weekly period. 
Such laborers and mechanics shall be paid the appropriate 
wage rate and fringe benefits on the wage determination for 
the classification of work actually performed, without regard to 
skill, except as provided in 29 CFR 5.5(a)(4). Laborers or 
mechanics performing work in more than one classification 
may be compensated at the rate specified for each 
classification for the time actually worked therein: Provided, 
That the employer's payroll records accurately set forth the 
time spent in each classification in which work is performed. 
The wage determination (including any additional classification 
and wage rates conformed under paragraph 1.b. of this 
section) and the Davis-Bacon poster (WH-1321 ) shall be 
posted at all times by the contractor and its subcontractors at 
the site of the work in a prominent and accessible place where 
it can be easily seen by the workers. 

b. (1) The contracting officer shall require that any class of 
laborers or mechanics, including helpers, which is not listed in 
the wage determination and which is to be employed under the 
contract shall be classified in conformance with the wage 
determination. The contracting officer shall approve an 
additional classification and wage rate and fringe benefits 
therefore only when the following criteria have been met 

(i) The work to be performed by the classification 
requested is not performed by a classification in the wage 
determination; and 

(ii) The classification is utilized in the area by the 
construction industry; and 

(iii) The proposed wage rate, including any bona fide 
fringe benefits, bears a reasonable relationship to the 
wage rates contained in the wage determination. 

(2) If the contractor and the laborers and mechanics to be 
employed in the classification (if known), or their 
representatives, and the contracting officer agree on the 
classification and wage rate (including the amount 
designated for fringe benefits where appropriate), a report of 
the action taken shall be sent by the contracting officer to the 
Administrator of the Wage and Hour Division, Employment 
Standards Administration, U.S. Department of Labor, 
Washington, DC 20210. The Administrator, or an authorized 
representative, will approve, modify, or disapprove every 
additional classification action within 30 days of receipt and 
so advise the contracting officer or will notify the contracting 
officer within the 30-day period that additional time is 
necessary. 

(3) In the event the contractor, the laborers or mechanics 
to be employed in the classification or their representatives, 
and the contracting officer do not agree on the proposed 
classification and wage rate (including the amount 
designated for fringe benefits, where appropriate), the 
contracting officer shall refer the questions, including the 
views of all interested parties and the recommendation of the 
contracting officer, to the Wage and Hour Administrator for 
determination. The Wage and Hour Administrator, or an 
authorized representative, will issue a determination within 
30 days of receipt and so advise the contracting officer or 



will notify the contracting officer within the 30-day period that 
additional time is necessary. 

(4) The wage rate (including fringe benefits where 
appropriate} determined pursuant to paragraphs 1.b.(2} or 
1.b.(3} of this section, shall be paid to all workers performing 
work in the classification under this contract from the first 
day on which work is performed in the classification. 

c. Whenever the minimum wage rate prescribed in the 
contract for a class of laborers or mechanics includes a fringe 
benefit which is not expressed as an hourly rate, the contractor 
shall either pay the benefit as stated in the wage determination 
or shall pay another bona fide fringe benefit or an hourly cash 
equivalent thereof. 

d. If the contractor does not make payments to a trustee or 
other third person, the contractor may consider as part of the 
wages of any laborer or mechanic the amount of any costs 
reasonably anticipated in providing bona fide fringe benefits 
under a plan or program, Provided, That the Secretary of 
Labor has found, upon the written request of the contractor, 
that the applicable standards of the Davis-Bacon Act have 
been met. The Secretary of Labor may require the contractor 
to set aside in a separate account assets for the meeting of 
obligations under the plan or program. 

2. Withholding 

The contracting agency shall upon its own action or upon 
written request of an authorized representative of the 
Department of Labor, withhold or cause to be withheld from 
the contractor under this contract, or any other Federal 
contract with the same prime contractor, or any other federally
assisted contract subject to Davis-Bacon prevailing wage 
requirements, which is held by the same prime contractor, so 
much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, 
including apprentices, trainees, and helpers, employed by the 
contractor or any subcontractor the full amount of wages 
required by the contract. In the event of failure to pay any 
laborer or mechanic, including any apprentice, trainee, or 
helper, employed or working on the site of the work, all or part 
of the wages required by the contract, the contracting agency 
may, after written notice to the contractor, take such action as 
may be necessary to cause the suspension of any further 
payment, advance, or guarantee of funds until such violations 
have ceased. 

3. Payrolls and basic records 

a. Payrolls and basic records relating thereto shall be 
maintained by the contractor during the course of the work and 
preserved for a period of three years thereafter for all laborers 
and mechanics working at the site of the work. Such records 
shall contain the name, address, and social security number of 
each such worker, his or her correct classification, hourly rates 
of wages paid (including rates of contributions or costs 
anticipated for bona fide fringe benefits or cash equivalents 
thereof of the types described in section 1(b}(2}(B} of the 
Davis-Bacon Act}, daily and weekly number of hours worked, 
deductions made and actual wages paid. Whenever the 
Secretary of Labor has found under 29 CFR 5.5(a}(1 }(iv} that 
the wages of any laborer or mechanic include the amount of 
any costs reasonably anticipated in providing benefits under a 
plan or program described in section 1 (b )(2}(B} of the Davis-
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Bacon Act, the contractor shall maintain records which show 
that the commitment to provide such benefits is enforceable, 
that the plan or program is financially responsible, and that the 
plan or program has been communicated in writing to the 
laborers or mechanics affected, and records which show the 
costs anticipated or the actual cost incurred in providing such 
benefits. Contractors employing apprentices or trainees under 
approved programs shall maintain written evidence of the 
registration of apprenticeship programs and certification of 
trainee programs, the registration of the apprentices and 
trainees, and the ratios and wage rates prescribed in the 
applicable programs. 

b.(1} The contractor shall submit weekly for each week in 
which any contract work is performed a copy of all payrolls to 
the contracting agency. The payrolls submitted shall set out 
accurately and completely all of the information required to be 
maintained under 29 CFR 5 .5(a}(3}(i}, except that full social 
security numbers and home addresses shall not be included 
on weekly transmittals. Instead the payrolls shall only need to 
include an individually identifying number for each employee ( 
e.g. , the last four digits of the employee's social security 
number}. The required weekly payroll information may be 
submitted in any form desired . Optional Form WH-347 is 
available for this purpose from the Wage and Hour Division 
Web site at http://www.dol.gov/esa/whd/forms/wh347instr.htm 
or its successor site. The prime contractor is responsible for 
the submission of copies of payrolls by all subcontractors. 
Contractors and subcontractors shall maintain the full social 
security number and current address of each covered worker, 
and shall provide them upon request to the contracting agency 
for transmission to the State DOT, the FHWA or the Wage and 
Hour Division of the Department of Labor for purposes of an 
investigation or audit of compliance with prevailing wage 
requirements. It is not a violation of this section for a prime 
contractor to require a subcontractor to provide addresses and 
social security numbers to the prime contractor for its own 
records, without weekly submission to the contracting agency .. 

(2) Each payroll submitted shall be accompanied by a 
"Statement of Compliance," signed by the contractor or 
subcontractor or his or her agent who pays or supervises the 
payment of the persons employed under the contract and shall 
certify the following: 

(i) That the payroll for the payroll period contains the 
information required to be provided under §5.5 (a)(3)(ii) of 
Regulations, 29 CFR part 5, the appropriate information is 
being maintained under §5.5 (a)(3)(i} of Regulations, 29 
CFR part 5, and that such information is correct and 
complete; 

(ii} That each laborer or mechanic (including each 
helper, apprentice, and trainee) employed on the contract 
during the payroll period has been paid the full weekly 
wages earned, without rebate, either directly or indirectly, 
and that no deductions have been made either directly or 
indirectly from the full wages earned, other than 
permissible deductions as set forth in Regulations, 29 CFR 
part 3; 

(iii} That each laborer or mechanic has been paid not 
less than the applicable wage rates and fringe benefits or 
cash equivalents for the classification of work performed, 
as specified in the applicable wage determination 
incorporated into the contract. 



(3) The weekly submission of a properly executed 
certification set forth on the reverse side of Optional Form 
WH-347 shall satisfy the requirement for submission of the 
"Statement of Compliance" required by paragraph 3.b.(2) of 
this section. 

( 4) The falsification of any of the above certifications may 
subject the contractor or subcontractor to civil or criminal 
prosecution under section 1001 of title 18 and section 231 of 
title 31 of the United States Code. 

c. The contractor or subcontractor shall make the records 
required under paragraph 3.a. of this section available for 
inspection, copying, or transcription by authorized 
representatives of the contracting agency, the State DOT, the 
FHWA, or the Department of Labor, and shall permit such 
representatives to interview employees during working hours 
on the job. If the contractor or subcontractor fails to submit the 
required records or to make them available, the FHWA may, 
after written notice to the contractor, the contracting agency or 
the State DOT, take such action as may be necessary to 
cause the suspension of any further payment, advance, or 
guarantee of funds. Furthermore, failure to submit the required 
records upon request or to make such records available may 
be grounds for debarment action pursuant to 29 CFR 5.12. 

4. Apprentices and trainees 

a. Apprentices (programs of the USDOL). 

Apprentices will be permitted to work at less than the 
predetermined rate for the work they performed when they are 
employed pursuant to and individually registered in a bona fide 
apprenticeship program registered with the U.S. Department of 
Labor, Employment and Training Administration, Office of 
Apprenticeship Training, Employer and Labor Services. or with 
a State Apprenticeship Agency recognized by the Office, or if a 
person is employed in his or her first 90 days of probationary 
employment as an apprentice in such an apprenticeship 
program, who is not individually registered in the program, but 
who has been certified by the Office of Apprenticeship 
Training, Employer and Labor Services or a State 
Apprenticeship Agency (where appropriate) to be eligible for 
probationary employment as an apprentice. 

The allowable ratio of apprentices to journeymen on the job 
site in any craft classification shall not be greater than the ratio 
permitted to the contractor as to the entire work force under 
the registered program. Any worker listed on a payroll at an 
apprentice wage rate, who is not registered or otherwise 
employed as stated above, shall be paid not less than the 
applicable wage rate on the wage determination for the 
classification of work actually performed. In addition, any 
apprentice performing work on the job site in excess of the 
ratio permitted under the registered program shall be paid not 
less than the applicable wage rate on the wage determination 
for the work actually performed. Where a contractor is 
performing construction on a project in a locality other than 
that in which its program is registered, the ratios and wage 
rates (expressed in percentages of the journeyman's hourly 
rate) specified in the contractor's or subcontractor's registered 
program shall be observed. 

Every apprentice must be paid at not less than the rate 
specified in the registered program for the apprentice's level of 
progress, expressed as a percentage of the journeymen hourly 
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rate specified in the applicable wage determination. 
Apprentices shall be paid fringe benefits in accordance with 
the provisions of the apprenticeship program. If the 
apprenticeship program does not specify fringe benefits, 
apprentices must be paid the full amount of fringe benefits 
listed on the wage determination for the applicable 
classification. If the Administrator determines that a different 
practice prevails for the applicable apprentice classification, 
fringes shall be paid in accordance with that determination. 

In the event the Office of Apprenticeship Training, Employer 
and Labor Services, or a State Apprenticeship Agency 
recognized by the Office, withdraws approval of an 
apprenticeship program, the contractor will no longer be 
permitted to utilize apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable 
program is approved. 

b. Trainees (programs of the USDOL). 

Except as provided in 29 CFR 5.16, trainees will not be 
permitted to work at less than the predetermined rate for the 
work performed unless they are employed pursuant to and 
individually registered in a program which has received prior 
approval, evidenced by formal certification by the U.S. 
Department of Labor, Employment and Training 
Administration. 

The ratio of trainees to journeymen on the job site shall not be 
greater than permitted under the plan approved by the 
Employment and Training Administration. 

Every trainee must be paid at not less than the rate specified 
in the approved program for the trainee's level of progress, 
expressed as a percentage of the journeyman hourly rate 
specified in the applicable wage determination. Trainees shall 
be paid fringe benefits in accordance with the provisions of the 
trainee program. If the trainee program does not mention 
fringe benefits, trainees shall be paid the full amount of fringe 
benefits listed on the wage determination unless the 
Administrator of the Wage and Hour Division determines that 
there is an apprenticeship program associated with the 
corresponding journeyman wage rate on the wage 
determination which provides for less than full fringe benefits 
for apprentices. Any employee listed on the payroll at a trainee 
rate who is not registered and participating in a training plan 
approved by the Employment and Training Administration shall 
be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. 
In addition, any trainee performing work on the job site in 
excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the 
wage determination for the work actually performed. 

In the event the Employment and Training Administration 
withdraws approval of a training program, the contractor will no 
longer be permitted to utilize trainees at less than the 
applicable predetermined rate for the work performed until an 
acceptable program is approved. 

c. Equal employment opportunity. The utilization of 
apprentices, trainees and journeymen under this part shall be 
in conformity with the equal employment opportunity 
requirements of Executive Order 11246, as amended, and 29 
CFR part 30. 



d. Apprentices and Trainees (programs of the U.S. DOT). 

Apprentices and trainees working under apprenticeship and 
skill training programs which have been certified by the 
Secretary of Transportation as promoting EEO in connection 
with Federal-aid highway construction programs are not 
subject to the requirements of paragraph 4 of this Section IV. 
The straight time hourly wage rates for apprentices and 
trainees under such programs will be established by the 
particular programs. The ratio of apprentices and trainees to 
journeymen shall not be greater than permitted by the terms of 
the particular program. 

5. Compliance with Copeland Act requirements. The 
contractor shall comply with the requirements of 29 CFR part 
3, which are incorporated by reference in this contract. 

6. Subcontracts. The contractor or subcontractor shall insert 
Form FHWA-1273 in any subcontracts and also require the 
subcontractors to include Form FHWA-1273 in any lower tier 
subcontracts. The prime contractor shall be responsible for the 
compliance by any subcontractor or lower tier subcontractor 
with all the contract clauses in 29 CFR 5.5. 

7. Contract termination: debarment. A breach of the 
contract clauses in 29 CFR 5.5 may be grounds for termination 
of the contract, and for debarment as a contractor and a 
subcontractor as provided in 29 CFR 5.12. 

8. Compliance with Davis-Bacon and Related Act 
requirements. All rulings and interpretations of the Davis
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 
are herein incorporated by reference in this contract. 

9. Disputes concerning labor standards. Disputes arising 
out of the labor standards provisions of this contract shall not 
be subject to the general disputes clause of this contract. Such 
disputes shall be resolved in accordance with the procedures 
of the Department of Labor set forth in 29 CFR parts 5, 6, and 
7. Disputes within the meaning of this clause include disputes 
between the contractor (or any of its subcontractors) and the 
contracting agency, the U.S. Department of Labor, or the 
employees or their representatives. 

10. Certification of eligibility. 

a. By entering into this contract, the contractor certifies that 
neither it (nor he or she) nor any person or firm who has an 
interest in the contractor's firm is a person or firm ineligible to 
be awarded Government contracts by virtue of section 3(a) of 
the Davis-Bacon Act or 29 CFR 5.12(a)(1 ). 

b. No part of this contract shall be subcontracted to any person 
or firm ineligible for award of a Government contract by virtue 
of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1 ). 

c. The penalty for making false statements is prescribed in the 
U.S. Criminal Code, 18 U.S.C. 1001. 
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V. CONTRACT WORK HOURS AND SAFETY 
STANDARDS ACT 

The following clauses apply to any Federal-aid construction 
contract in an amount in excess of $100,000 and subject to the 
overtime provisions of the Contract Work Hours and Safety 
Standards Act. These clauses shall be inserted in addition to 
the clauses required by 29 CFR 5.5(a) or 29 CFR 4.6. As 
used in this paragraph, the terms laborers and mechanics 
include watchmen and guards. 

1. Overtime requirements. No contractor or subcontractor 
contracting for any part of the contract work which may require 
or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any 
workweek in which he or she is employed on such work to 
work in excess of forty hours in such workweek unless such 
laborer or mechanic receives compensation at a rate not less 
than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in such workweek. 

2. Violation; liability for unpaid wages; liquidated 
damages. In the event of any violation of the clause set forth 
in paragraph (1.) of this section, the contractor and any 
subcontractor responsible therefor shall be liable for the 
unpaid wages. In addition, such contractor and subcontractor 
shall be liable to the United States (in the case of work done 
under contract for the District of Columbia or a territory, to such 
District or to such territory), for liquidated damages. Such 
liquidated damages shall be computed with respect to each 
individual laborer or mechanic, including watchmen and 
guards, employed in violation of the clause set forth in 
paragraph (1.) of this section, in the sum of $10 for each 
calendar day on which such individual was required or 
permitted to work in excess of the standard workweek of forty 
hours without payment of the overtime wages required by the 
clause set forth in paragraph (1 .) of this section. 

3. Withholding for unpaid wages and liquidated damages. 
The FHWA or the contacting agency shall upon its own action 
or upon written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from 
any moneys payable on account of work performed by the 
contractor or subcontractor under any such contract or any 
other Federal contract with the same prime contractor, or any 
other federally-assisted contract subject to the Contract Work 
Hours and Safety Standards Act, which is held by the same 
prime contractor, such sums as may be determined to be 
necessary to satisfy any liabilities of such contractor or 
subcontractor for unpaid wages and liquidated damages as 
provided in the clause set forth in paragraph (2.) of this 
section. 

4. Subcontracts. The contractor or subcontractor shall insert 
in any subcontracts the clauses set forth in paragraph (1 .) 
through (4.) of this section and also a clause requiring the 
subcontractors to include these clauses in any lower tier 
subcontracts. The prime contractor shall be responsible for 
compliance by any subcontractor or lower tier subcontractor 
with the clauses set forth in paragraphs (1.) through (4.) of this 
section. 



VI. SUBLETTING OR ASSIGNING THE CONTRACT 

This provision is applicable to all Federal-aid construction 
contracts on the National Highway System. 

1. The contractor shall perform with its own organization 
contract work amounting to not less than 30 percent (or a 
greater percentage if specified elsewhere in the contract) of 
the total original contract price, excluding any specialty items 
designated by the contracting agency. Specialty items may be 
performed by subcontract and the amount of any such 
specialty items performed may be deducted from the total 
original contract price before computing the amount of work 
required to be performed by the contractor's own organization 
(23 CFR 635.116). 

a. The term "perform work with its own organization" refers 
to workers employed or leased by the prime contractor, and 
equipment owned or rented by the prime contractor, with or 
without operators. Such term does not include employees or 
equipment of a subcontractor or lower tier subcontractor, 
agents of the prime contractor, or any other assignees. The 
term may include payments for the costs of hiring leased 
employees from an employee leasing firm meeting all relevant 
Federal and State regulatory requirements. Leased 
employees may only be included in this term if the prime 
contractor meets all of the following conditions: 

(1) the prime contractor maintains control over the 
supervision of the day-to-day activities of the leased 
employees; 

(2) the prime contractor remains responsible for the quality 
of the work of the leased employees; 

(3) the prime contractor retains all power to accept or 
exclude individual employees from work on the project; and 

(4) the prime contractor remains ultimately responsible for 
the payment of predetermined minimum wages, the 
submission of payrolls, statements of compliance and all 
other Federal regulatory requirements . 

b. "Specialty Items" shall be construed to be limited to work 
that requires highly specialized knowledge, abilities, or 
equipment not ordinarily available in the type of contracting 
organizations qualified and expected to bid or propose on the 
contract as a whole and in general are to be limited to minor 
components of the overall contract. 

2. The contract amount upon which the requirements set forth 
in paragraph (1) of Section VI is computed includes the cost of 
material and manufactured products which are to be 
purchased or produced by the contractor under the contract 
provisions. 

3. The contractor shall furnish (a) a competent superintendent 
or supervisor who is employed by the firm , has full authority to 
direct performance of the work in accordance with the contract 
requirements, and is in charge of all construction operations 
(regardless of who performs the work) and (b) such other of its 
own organizational resources (supervision, management, and 
engineering services) as the contracting officer determines is 
necessary to assure the performance of the contract. 

4. No portion of the contract shall be sublet, assigned or 
otherwise disposed of except with the written consent of the 
contracting officer, or authorized representative, and such 
consent when given shall not be construed to relieve the 
contractor of any responsibility for the fulfillment of the 
contract. Written consent will be given only after the 
contracting agency has assured that each subcontract is 
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evidenced in writing and that it contains all pertinent provisions 
and requirements of the prime contract. 

5. The 30% self-performance requirement of paragraph (1) is 
not applicable to design-build contracts; however, contracting 
agencies may establish their own self-performance 
requirements. 

VII. SAFETY: ACCIDENT PREVENTION 

T h i s p r o v i s i o n i s applicable to all Federal-aid 
construction contracts and to all related subcontracts. 

1. In the performance of this contract the contractor shall 
comply with all applicable Federal, State, and local laws 
governing safety, health, and sanitation (23 CFR 635). The 
contractor shall provide all safeguards, safety devices and 
protective equipment and take any other needed actions as it 
determines, or as the contracting officer may determine, to be 
reasonably necessary to protect the life and health of 
employees on the job and the safety of the public and to 
protect property in connection with the performance of the 
work covered by the contract. 

2. It is a condition of this contract, and shall be made a 
condition of each subcontract, which the contractor enters into 
pursuant to this contract, that the contractor and any 
subcontractor shall not permit any employee, in performance 
of the contract, to work in surroundings or under conditions 
which are unsanitary, hazardous or dangerous to his/her 
health or safety, as determined under construction safety and 
health standards (29 CFR 1926) promulgated by the Secretary 
of Labor, in accordance with Section 107 of the Contract Work 
Hours and Safety Standards Act (40 U.S.C. 3704). 

3. Pursuant to 29 CFR 1926.3, it is a condition of this contract 
that the Secretary of Labor or authorized representative 
thereof, shall have right of entry to any site of contract 
performance to inspect or investigate the matter of compliance 
with the construction safety and health standards and to carry 
out the duties of the Secretary under Section 107 of the 
Contract Work Hours and Safety Standards Act (40 
U.S.C.3704). 

VIII. FALSE STATEMENTS CONCERNING HIGHWAY 
PROJECTS 

T h i s p r o v i s i o n i s applicable to all Federal-aid 
construction contracts and to all related subcontracts. 

In order to assure high quality and durable construction in 
conformity with approved plans and specifications and a high 
degree of reliability on statements and representations made 
by engineers, contractors, suppliers, and workers on Federal
aid highway projects, it is essential that all persons concerned 
with the project perform their functions as carefully, thoroughly, 
and honestly as possible. Willful falsification, distortion, or 
misrepresentation with respect to any facts related to the 
project is a violation of Federal law. To prevent any 
misunderstanding regarding the seriousness of these and 
similar acts, Form FHWA-1022 shall be posted on each 
Federal-aid highway project (23 CFR 635) in one or more 
places where it is readily available to all persons concerned 
with the project: 

18 U.S.C. 1020 reads as follows: 



'Whoever, being an officer, agent, or employee of the United 
States, or of any State or Territory, or whoever, whether a 
person, association, firm, or corporation, knowingly makes any 
false statement, false representation, or false report as to the 
character, quality, quantity, or cost of the material used or to 
be used, or the quantity or quality of the work perfonmed or to 
be performed, or the cost thereof in connection with the 
submission of plans, maps, specifications, contracts. or costs 
of construction on any highway or related project submitted for 
approval to the Secretary of Transportation; or 

Whoever knowingly makes any false statement, false 
representation, false report or false claim with respect to the 
character, quality, quantity, or cost of any work performed or to 
be performed, or materials furnished or to be furnished, in 
connection with the construction of any highway or related 
project approved by the Secretary of Transportation; or 

Whoever knowingly makes any false statement or false 
representation as to material fact in any statement, certificate, 
or report submitted pursuant to provisions of the Federal-aid 
Roads Act approved July 1, 1916, (39 Stat. 355), as amended 
and supplemented; 

Shall be fined under this title or imprisoned not more than 5 
years or both." 

IX. IMPLEMENTATION OF CLEAN AJR ACT AND FEDERAL 
WATER POLLUTION CONTROL ACT 

This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts. 

By submission of this bid/proposal or the execution of this 
contract, or subcontract, as appropriate, the bidder, proposer, 
Federal-aid construction contractor, or subcontractor, as 
appropriate, will be deemed to have stipulated as follows : 

1. That any person who is or will be utilized in the 
performance of this contract is not prohibited from receiving an 
award due to a violation of Section 508 of the Clean Water Act 
or Section 306 of the Clean Air Act. 

2. That the contractor agrees to include or cause to be 
included the requirements of paragraph (1) of this Section X in 
every subcontract, and further agrees to take such action as 
the contracting agency may direct as a means of enforcing 
such requirements. 

X. CERTIFICATION REGARDING DEBARMENT, 
SUSPENSION, INELIGIBILITY AND VOLUNTARY 
EXCLUSION 

This provision is applicable to all Federal-aid construction 
contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, consultant 
contracts or any other covered transaction requiring FHWA 
approval or that is estimated to cost $25,000 or more - as 
defined in 2 CFR Parts 180 and 1200. 

1. Instructions for Certification - First Tier Participants : 

a. By signing and submitting this proposal. the prospective 
first tier participant is providing the certification set out below. 

b. The inability of a person to provide the certification set out 
below will not necessarily result in denial of participation in this 
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covered transaction. The prospective first tier participant shall 
submit an explanation of why it cannot provide the certification 
set out below. The certification or explanation will be 
considered in connection with the department or agency's 
determination whether to enter into this transaction. However, 
failure of the prospective first tier participant to furnish a 
certification or an explanation shall disqualify such a person 
from participation in this transaction. 

c. The certification in this clause is a material representation 
of fact upon which reliance was placed when the contracting 
agency determined to enter into this transaction. If it is later 
determined that the prospective participant knowingly rendered 
an erroneous certification, in addition to other remedies 
available to the Federal Government, the contracting agency 
may terminate this transaction for cause of default. 

d. The prospective first tier participant shall provide 
immediate written notice to the contracting agency to whom 
this proposal is submitted if any time the prospective first tier 
participant learns that its certification was erroneous when 
submitted or has become erroneous by reason of changed 
circumstances. 

e. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person," "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180 and 1200. "First Tier Covered 
Transactions" refers to any covered transaction between a 
grantee or subgrantee of Federal funds and a participant (such 
as the prime or general contract). "Lower Tier Covered 
Transactions" refers to any covered transaction under a First 
Tier Covered Transaction (such as subcontracts). "First Tier 
Participant" refers to the participant who has entered into a 
covered transaction with a grantee or subgrantee of Federal 
funds (such as the prime or general contractor). "Lower Tier 
Participant" refers any participant who has entered into a 
covered transaction with a First Tier Participant or other Lower 
Tier Participants (such as subcontractors and suppliers). 

f. The prospective first tier participant agrees by submitting 
this proposal that, should the proposed covered transaction be 
entered into, it shall not knowingly enter into any lower tier 
covered transaction with a person who is debarred, 
suspended, declared ineligible, or voluntarily excluded from 
participation in this covered transaction, unless authorized by 
the department or agency entering into this transaction. 

g. The prospective first tier participant further agrees by 
submitting this proposal that it will include the clause titled 
"Certification Regarding Debarment, Suspension , Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transactions," 
provided by the department or contracting agency, entering 
into this covered transaction, without modification, in all lower 
tier covered transactions and in all solicitations for lower tier 
covered transactions exceeding the $25,000 threshold. 

h. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certi fication is erroneous. A participant is 
responsible for ensuring that its principals are not suspended, 
debarred , or otherwise ineligible to participate in covered 
transactions. To verify the eligibility of its principals, as well as 
the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the Excluded 
Parties List System website (https://www.epls.gov/), which is 
compi led by the General Services Administration. 



i. Nothing contained in the foregoing shall be construed to 
require the establishment of a system of records in order to 
render in good faith the certification required by this clause. 
The knowledge and information of the prospective participant 
is not required to exceed that which is normally possessed by 
a prudent person in the ordinary course of business dealings. 

j. Except for transactions authorized under paragraph (f) of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible. or voluntarily 
excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 
department or agency may terminate this transaction for cause 
or default. 

2. Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion - First Tier 
Participants: 

a. The prospective first tier participant certifies to the best of 
its knowledge and belief, that it and its principals: 

(1) Are not presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
participating in covered transactions by any Federal 
department or agency; 

(2) Have not within a three-year period preceding this 
proposal been convicted of or had a civil judgment rendered 
against them for commission of fraud or a criminal offense in 
connection with obtaining, attempting to obtain, or performing 
a public (Federal. State or local) transaction or contract under 
a public transaction; violation of Federal or State antitrust 
statutes or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making false 
statements, or receiving stolen property; 

(3) Are not presently indicted for or otherwise criminally or 
civilly charged by a governmental entity (Federal , State or 
local) with commission of any of the offenses enumerated in 
paragraph (a)(2) of this certification; and 

(4) Have not within a three-year period preceding this 
application/proposal had one or more public transactions 
(Federal, State or local) terminated for cause or default. 

b. Where the prospective participant is unable to certify to 
any of the statements in this certification, such prospective 
participant shall attach an explanation to this proposal. 

2. Instructions for Certification - Lower Tier Participants: 

(Applicable to all subcontracts, purchase orders and other 
lower tier transactions requiring prior FHWA approval or 
estimated to cost $25,000 or more - 2 CFR Parts 180 and 
1200) 

a. By signing and submitting this proposal , the prospective 
lower tier is providing the certification set out below. 

b. The certification in this clause is a material representation 
of fact upon which reliance was placed when this transaction 
was entered into. If it is later determined that the prospective 
lower tier participant knowingly rendered an erroneous 
certification, in addition to other remedies available to the 
Federal Government, the department, or agency with which 
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this transaction originated may pursue available remedies, 
including suspension and/or debarment. 

c. The prospective lower tier participant shall provide 
immediate written notice to the person to which this proposal is 
submitted if at any time the prospective lower tier participant 
learns that its certification was erroneous by reason of 
changed circumstances. 

d. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person," "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180 and 1200. You may contact the person to 
which this proposal is submitted for assistance in obtaining a 
copy of those regulations. "First Tier Covered Transactions" 
refers to any covered transaction between a grantee or 
subgrantee of Federal funds and a participant (such as the 
prime or general contract). "Lower Tier Covered Transactions" 
refers to any covered transaction under a First Tier Covered 
Transaction (such as subcontracts). "First Tier Participant" 
refers to the participant who has entered into a covered 
transaction with a grantee or subgrantee of Federal funds 
(such as the prime or general contractor). "Lower Tier 
Participant" refers any participant who has entered into a 
covered transaction with a First Tier Participant or other Lower 
Tier Participants (such as subcontractors and suppliers). 

e. The prospective lower tier participant agrees by 
submitting this proposal that, should the proposed covered 
transaction be entered into, it shall not knowingly enter into 
any lower tier covered transaction with a person who is 
debarred, suspended, declared ineligible, or voluntarily 
excluded from participation in this covered transaction, unless 
authorized by the department or agency with which this 
transaction originated. 

f. The prospective lower tier participant further agrees by 
submitting this proposal that it will include this clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transaction," 
without modification, in all lower tier covered transactions and 
in all solicitations for lower tier covered transactions exceeding 
the $25,000 threshold. 

g. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible. or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous. A participant is 
responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered 
transactions. To verify the eligibility of its principals, as well as 
the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the Excluded 
Parties List System website (https://www.epls.gov/), which is 
compiled by the General Services Administration. 

h. Nothing contained in the foregoing shall be construed to 
require establishment of a system of records in order to render 
in good faith the certification required by this clause. The 
knowledge and information of participant is not required to 
exceed that which is normally possessed by a prudent person 
in the ordinary course of business dealings. 

i. Except for transactions authorized under paragraph e of 
these Instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in th is transaction, in addition to 
other remedies available to the Federal Government, the 



department or agency with which this transaction originated 
may pursue available remedies, including suspension and/or 
debarment. 

Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion--Lower Tier 
Participants: 

1. The prospective lower tier participant certifies, by 
submission of this proposal, that neither it nor its principals is 
presently debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded from participating in 
covered transactions by any Federal department or agency. 

2. Where the prospective lower tier participant is unable to 
certify to any of the statements in this certification, such 
prospective participant shall attach an explanation to this 
proposal. 

XI. CERTIFICATION REGARDING USE OF CONTRACT 
FUNDS FOR LOBBYING 

This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts which exceed 
$100,000 (49 CFR 20). 

1. The prospective participant certifies, by signing and 
submitting this bid or proposal, to the best of his or her 
knowledge and belief, that: 

a. No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for 
influencing or attempting to influence an officer or employee of 
any Federal agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of 
Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant. the making of any 
Federal loan, the entering into of any cooperative agreement, 
and the extension, continuation, renewal , amendment. or 
modification of any Federal contract, grant, loan, or 
cooperative agreement. 

b. If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in 
connection with this Federal contract, grant, loan. or 
cooperative agreement, the undersigned shall complete and 
submit Standard Form-LLL, "Disclosure Form to Report 
Lobbying." in accordance with its instructions. 

2. This certification is a material representation of fact upon 
which reliance was placed when this transaction was made or 
entered into. Submission of this certification is a prerequisite 
for making or entering into this transaction imposed by 31 
U.S.C. 1352. Any person who fails to file the required 
certification shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 

3. The prospective participant also agrees by submitting its 
bid or proposal that the participant shall require that the 
language of this certification be included in all lower tier 
subcontracts, which exceed $100,000 and that all such 
recipients shall certify and disclose accordingly. 
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ATTACHMENT A- EMPLOYMENT AND MATERIALS 
PREFERENCE FOR APPALACHIAN DEVELOPMENT 
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS 
ROAD CONTRACTS 
This provision is applicable to all Federal-aid projects funded 
under the Appalachian Regional Development Act of 1965. 

1. During the performance of this contract, the contractor 
undertaking to do work which is, or reasonably may be, done 
as on-site work , shall give preference to qualified persons who 
regularly reside in the labor area as designated by the DOL 
wherein the contract work is situated, or the subregion, or the 
Appalachian counties of the State wherein the contract work is 
situated, except: 

a. To the extent that qualified persons regularly residing in 
the area are not available. 

b. For the reasonable needs of the contractor to employ 
supervisory or specially experienced personnel necessary to 
assure an efficient execution of the contract work. 

c. For the obligation of the contractor to offer employment to 
present or former employees as the result of a lawful collective 
bargaining contract, provided that the number of nonresident 
persons employed under this subparagraph (1c) shall not 
exceed 20 percent of the total number of employees employed 
by the contractor on the contract work, except as provided in 
subparagraph (4) below. 

2. The contractor shall place a job order with the State 
Employment Service indicating (a) the classifications of the 
laborers, mechanics and other employees required to perform 
the contract work, (b) the number of employees required in 
each classification, (c) the date on which the participant 
estimates such employees will be required, and (d) any other 
pertinent information required by the State Employment 
Service to complete the job order form. The job order may be 
placed with the State Employment Service in writing or by 
telephone. If during the course of the contract work, the 
information submitted by the contractor in the original job order 
is substantially modified, the participant shall promptly notify 
the State Employment Service. 

3. The contractor shall give full consideration to all qualified 
job applicants referred to him by the State Employment 
Service. The contractor is not required to grant employment to 
any job applicants who, in his opinion, are not qualified to 
perform the classification of work required. 

4. If, within one week following the placing of a job order by 
the contractor with the State Employment Service, the State 
Employment Service is unable to refer any qualified job 
applicants to the contractor, or less than the number 
requested, the State Employment Service will forward a 
certificate to the contractor indicating the unavailability of 
applicants. Such certificate shall be made a part of the 
contractor's permanent project records. Upon receipt of this 
certificate, the contractor may employ persons who do not 
normally reside in the labor area to fill positions covered by the 
certificate, notwithstanding the provisions of subparagraph (1c) 
above. 

5. The provisions of 23 CFR 633.207(e) allow the 
contracting agency to provide a contractual preference for the 
use of mineral resource materials native to the Appalachian 
region. 
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6. The contractor shall include the provisions of Sections 1 
through 4 of this Attachment A in every subcontract for work 
which is, or reasonably may be, done as on-site work. 
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Policy Statement 

The Texas Department of Transportation (TxDOT) has established a Disadvantaged 
Business Enterprise (DBE} program in accordance with regulations of the U.S. 
Department of Transportation (USDOT), 49 CFR Part 26. TxDOT has received Federal 
financral assistance from the Department of Transportation, and as a condition of 
receiving this assistance. TxDOT has signed an assurance that it will comply with 49 
CFR Pan 26. 

It is the policy of TxDOT to ensure that DBEs, as defined in part 26. have an equal 
opportunity to receive and participate in DOT-assisted contracts. It is also our policy to: 

• ensure nondiscrimination in the award and administration of DOT assisted contracts: 
• create a level playing field on wh ich DBEs can compete fairly for DOT assisted 

contracts; 
• ensure that the DBE Program is narrowly tailored in accordance with applicable law; 

ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are 
permitted to participate as DBEs; 

• help remove barriers to the participation of DBEs in DOT assisted contracts; and 
• assist in the development of firms that can compete successfully in the market place 

outside the DBE Program. 

Nondiscrimination Policy 

TxDOT will never exclude any person from participation in, deny any person the 
benefits of. or otherwise discriminate against anyone in connection with the award and 
periormance of any contract covered by 49 CFR Part 26 on the basis of race . color. 
sex. national origin. AQfl or disability. 

In administering its DBE program, TxDOT will not. directly or through contractual or 
other arrangements, use criteria or methods of administration that have lhe effect of 
defeating or substantially impairing accomplishment of the objectives of the DBE 
program with respect to individuals of a particular race, color, sex, national origin, age or 
disability. 

TxDOT has disseminated this policy statement to the Texas Transportation Commission 
and all the components of our organization. Through the distribution of this DBE 
program, we have distributed this statement to DBE and non-DBE business 
communities that perform work for us on DOT-assisted contracts. 



Appointment of DBE Liaison Officer (DBELO) 

The Assistant Executive Director for Support Operations has been delegated as the DBE 
Liaison Officer. In that capacity, the Assistant Executive Director for Support Operations 
is responsible for implementing all aspects of the DBE program. Implementation of the 
DBE program is accorded the same priority as compliance with all other legal obligations 
incurred by TxDOT in its financial assistance agreements with the Department of 
Transportation. 

Amadeo Saenz, PE. 
Executive Director 
Texas Department of Transportation 

Dat'e ' 
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SUBPART A - GENERAL REQUIREMENTS Section 

26.1 Objectives 

The objectives are found in the policy statement on the first page of this program. 

Section 26.3 Applicability 

TxDOT is the recipient of federal airport funds authorized by 49 U.S.C. 47101, et seq; 

TxDOT is the recipient of federal -aid highway funds authorized under Titles I and V of 
the lntermodal Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L 102-240, 
105 Stat. 1914, Titles I, 111, and V of the Transportation Equity; 
Act for the 21 51Century (TEA-21, Pub. L 105-178, 112 Stat. 107. SAF ET EA-LU, P. L 109-
59; 
TxDOT is the recipient of federal transit funds authorized by Titles I, Ill , V, and VI of 
ISTEA, Pub. L. 102-240 or by Federal trans!t laws in Title 49, U.S. Code, or Titles I, II , 
andVoftheTEA-21 , Pub. L 105-178. SAFETEA-LU, P.L.109-59 

Section 26.5 Definitions 

TxDOT will adopt the definitions contained in Section 26.5 for this program. 

Section 26.7 Non-discrimination Requirements 

TxDOT will never exclude any person from participation in, deny any person the benefits 
of, or otherwise discriminate against anyone in connection with the award and 
performance of any contract covered by 49 CFR Part 26 -Attachment 1 on the basis of 
race, color, sex, or national origin. 

In administering its DBE program, TxDOT will not, directly or through contractual or other 
arrangements, use criteria or methods of administration that have the effect of defeating 
or substantially impairing accomplishment of the objectives of the DBE program with 
respect to individuals of a particular race, color; sex, or national origin. 

Section 26.11 Record Keeping Requirements ·· 

Reporting to DOT: 26.11(b) 

We will report DBE participation to DOT as follows: 

We will submit annually The Uniform Report of DBE Awards or Commitment and 
Payments as modified for use by FAA recipients [as amended 68 FR 35556, June 16, 
2003]. 
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We will report on a semi-annual basis The Uniform Report of DBE Awards or 
Commitment and Payments as modified for use by FHWA [as amended 68 FR 35556, 
June 16,2003]. 

We will report on a semi-annual basis The Uniform Report of DBE Awards or 
Commitment and Payments as modified for use by FTA recipients [as amended 68 FR 
35556, June 16, 2003]. 

These reports will reflect payments actually made to DBEs on DOT assisted contracts. 

Bidders List: 26.11(c) 

TxDOT will create a bidders list, consisting of information about all DBE and non-DBE 
firms that bid or quote on DOT-assisted contracts. The purpose of this requirement is to 
allow use of the bidders list approach to calculating overall goals. The bidder list will 
include the name, address, DBE non-DBE status, age, and annual gross receipts of 
firms. We will collect this information in the following ways: 

The TxDOT Bidder's list consists of firms that include highway construction prime 
contractors, professional servic e prov iders and subcontrac tor and materi al 
suppliers. Subcontractor and material su pplier information is supplied by the low 
bid Prime Contractor. T xDOT Bidder's List data was developed from contractors 
who have submitted bids on highway cons truction contracts. In the contract 
proposal, the low bidder, prio r to award of the contrac t, is required to submit 
bidders information they received for .the pr eject. The Bidder's List also contain s 
data from DBEs that subm itted bids for construction and professional servic e 
contracts and from the DBE Commitments and Awards made. 

Section 26.13 Federal Financial Assistance Agreement 

TxDOT has signed the following assurances, applicable to all DOT-assisted 
contracts and their administration: 

Assurance: 26.1 3{a) 

TxDOT shall not discriminate on the basis of race, color, national origin, or 
sex in the award and performance of any DOT assisted contract or in the 
administration of its DBE Program or the requirements of 49 CFR part 26. 
The recipient shall take all necessary and reasonable steps under 49 CFR 
part 26 to ensure nondiscrimination in the award and administration of DOT 
assisted 
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contracts. The recipients DBE Program, as required by 49 CFR part 
26 and as approved by DOT, is incorporated by reference in this 
agreement. Implementation of this program is a legal obligation and 
failure to carry out its terms shall be treated as a violation of this 
agreement. Upon notification to TxDOT of its failure to carry out its 
approved program, the Department may impose sanction as provided 
for under part 26 and may, in appropriate cases, refer the matter for 
enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil 
Remedies Act of 1986 (31 U.S.C. 3801 et seq.). 

This language will appear in financial assistance agreements with sub-recipients. 

Contract Assurance: 26.13b 

We will ensure that the following clause is placed in every DOT-assisted contract 
and subcontract: 

The contractor, sub-recipient, or subcontractor shall not discriminate on the 
basis of race, color, national origin, or sex in the performance of this 
contract. The contractor shall carry out applicable requirements of 49 CFR 
part 26 in the award and administration of DOT assisted contracts. Failure 
by the contractor to carry out these requirements is a material breach of 
this contract, which may result in the termination of this contract or such 
other remedy as the recipient deems appropriate. This information is 
included in the DBE Special Provision 000-1966 1.A.1. b. - Attachment 2. 

SUBPART B - ADMINISTRATIVE REQUIREMENTS 

Section 26.21 DBE Program Updates 

The Department provides U.S. DOT with updates representing significant 
changes in the program as they occur. The department understands that all 
changes must be approved by FHWA, FTA, FAA prior to implementation. 

Section 26.23 Policy Statement 

The Policy Statement is elaborated on the first page of this program. 

Section 26.25 DBE Liaison Officer (DBELO)· 

The Assistant Executive Direct or for Supp ort Operations has been delegated as 
the DBE Liaison Officer. In that capacity, the Assistant E xecutive D irector for 
Support 0 perations i s r esponsible f or im plementing all aspec ts of the DBE 
program. Implementation of the DBE program is ac corded the same priority as 
compliance with all .other legal obligations incurred by T xDOT in its fin ancial 
assistance agreements with the Department of Transportation. 
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In that capacity, the DBELO is responsible for implementing all aspects of the DBE 
program and ensuring that TxDOT complies with all provision of 49 CFR Part 26. 
The DBELO has direct, independent access to the Executive Director concerning 
DBE program matters. An organizational chart - Attachment 3 displays the 
DBELO's position in the organization. 

The DBELO is responsible for developing, implementing and monitoring the DBE 
program, in coordination with other appropriate officials. The DBELO has a staff of 
17 to assist in the administration of the program. The duties and responsibilities of 
the DBELO and staff include the following: 

1 Gathers and reports statistical data and other information as required by 
DOT. 

2 Works with all departments to set overall annual goals. 
3 Ensures that bid notices and requests for proposals are available to DBEs in a 

timely manner. 
4 Identifies contracts and procurements so that DBE goals are included in 

solicitations (both race-neutral methods and contract specific goals 
attainment and identifies ways to improve progress). 

5 Participates with the Division Directors and District Officials to determine 
contractor compliance with good faith efforts. 

6 Analyzes TxDOT's progress toward DBE goal attainment and identifies 
ways to improve progress. 

7 Participates in pre-bid meetings. 
8 Advises the Executive Director and the Texas Transportation Commission on 

DBE matters and achievement. 
9 C hairs the DBE Liaison Committee. 
10 Participates in pre-bid meetings. 
11 Provides DBEs with information and assistance in preparing bids, obtaining 

bonding and insurance. 
12 Plans and participates in DBE training seminars. 
13 Certifies DBEs according to the criteria set by DOT and acts as liaison to the 

Uniform Certification Process in Texas. 
14 Provides outreach to DBEs and community organizations to advise them of 

opportunities. 
15 Maintains the Texas Unified Certification Program (TUCP) updated 

directory on certified DBEs. 
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Section 26.27 DBE Financial Institutions 

It is the policy of TxDOT to investigate the full extent of services offered by financial 
institutions owned and controlled by socially and economically disadvantaged 
individuals in the community, to make reasonable efforts to use these institutions, and to 
encourage prime contractors on DOT-assisted contract to make use of these institutions. 
We have made a thorough search for financial institutions owned and controlled by 
socially and economically disadvantaged individuals in the State of Texas and were 
unable to identify financial institutions meeting the requirements of Section 26.27. 

Section 26.29 Prompt Payment Mechanisms 

TxDOT will require prime contractors to pay subcontractors for satisfactory performance 
of their contracts as specified in the Special Provision 009-007 Measurement and 
Payment - Attachment 4, which is included in all federal-aid contracts. 

In regards to the prompt pay full payment of retainage, TxDOT has adopted option 2. 
TxDOT will decline to hold retainage from prime contractors and require a contract 
clause obligating prime contractors to make prompt and full payment of any retainage 
held by prime contractor to the subcontractor as specified in Special Provision 009-007 
Measurement and Payment-Attachment4. 

[68 FR 35553, June 16, 2003] 

Section 26.31 Directory 

TxDOT maintains a directory identifying all firms eligible to participate as DBEs. The 
directory lists the firm's name, address, phone number, date of the most recent 
certification, and the type of work the firm has been certified to perform as a DBE. We 
revise the Directory on a weekly basis. 

The TUCP Certifying Partners agree that TxDOT will serve as the TUCP 
directory manager. The directory manager will be responsible for the 
following actions: 

Input all dat a and make any . correetions, ad ditions and/or 
deletions upon receipt of informa tion from the Certifying TUCP 
Partners; 

• Maintain and keep the DBE directory current; 

• Make the DBE directory available to all T 
other interested parties; 
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• Maintain the TUCP directory website at www.dot.state.tx.us see 
Attachment 5 for sample. 

Section 26.33 Over-concentration 

TxDOT has not identified that over-concentration exists in the types of work that DBEs 
perform. 

Section 26.35 Business Development Programs 

TxDOT has established a business development program. 

Section 26.37 Monitoring and Enforcement Mechanisms 

TxDOT will take the following monitoring and enforcement mechanisms to ensure 
compliance with 49 CFR Part 26: 

Monitoring Mechanisms-To ensure that DBE requirements of the DOT assisted 
contract are complied with, the Department will monitor the Contractor's efforts to 
involve DB Es during the performance of the contract. This will be accomplished 
by a review of monthly reports submitted to the Area Engineer by the Contractor 
indicating his progress in achieving the DBE contract goal, and by compliance 
reviews conducted on the project site by the Department. The DBE Special 
Provision 000-1966 - Attachment 2 is included in all federal-aid projects and 
outlines the monitoring mechanism for compliance with 49CFR Part 26. 

Enforcement mechanisms- A Contractor's failure to comply with the requirements 
of the DBE Special Provision 000-1966 - Attachment 2 shall constitute a material 
breach of the federal-aid contract. In such a case, the Department reserves the 
right to terminate the contract; to deduct the amount of DBE goal not 
accomplished by DBEs from the money due or to become due the Contractor, or 
to secure a refund, not as a penalty but as liquidated damages to the Department 
or such other remedy or remedies as the Department deems appropriate. 

[As amended at 65 FR 68951 , Nov 15, 2000, 68 FR35554, June 16, 2003) 

SUBPART C - GOALS, GOOD FAITH EFFORTS, AND COUNTING 

Section 26.43 Set-asides or Quotas 

TxDOT does not use set-asides or quotas in any way in the administration of this DBE 
program. 
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Section 26.45 Overall Goals 

In accordance with Section 26.45(f) TxDOT will submit its overall goal to DOT on August 
1 of each year. Before establishing the overall goal each year, TxDOT will consult with 
women's and general contractor groups, community organizations, and other officials or 
organizations which could be expected to have information concerning the availability of 
disadvantaged and non-disadvantaged businesses to obtain information concerning the 
availability of disadvantaged and non-disadvantaged businesses, the effects of 
discrimination on opportunities for DBEs, and TxDOTs efforts to establish a level playing 
field for the participation of DBEs. 

Following this consultation, we will publish a notice of the proposed overall goals, 
informing the public that the proposed goal and its rationale are available for inspection 
during normal business hours at our principal office for 30 days following the date of the 
notice, and informing the public that TxDOT will accept comments on the goals for 45 
days from the date of the notice. The notice is published on TxDOT's website, 
newsletter, newspapers, available minority-focus media, and trade publications. 
Normally, we will issue this notice by June 251

h of each year. The notice must include 
addresses to which comments may be sent and addresses (including offices and 
websites) where the proposal may be reviewed. 

Our overall goal submission to DOT will include a summary of information and comments 
received during this public participation process and our responses. 

We will begin using our overall goal on October 1 of each year, unless we have 
received other instructions from DOT. If we establish a goal on a project basis, we will 
begin using our goal by the time of the first solicitation for a DOT assisted contract. 

A description of the methodology to calculate the overall goal and the goal calculations 
can be found in Attachment 6 to this program. This section of the program will be 
updated annually. 

Section 26.49 Transit Vehicle Manufacturers Goals 

TxDOT will require each transit vehicle manufacture r, a~ a condition of being authorized 
to bid or propose on FTA assisted transit vehicle procurements, to certify that it has 
complied with the requirements of this section. Alternatively, TxDOT may, at its 
discretion and with FTA approval, establish project-specific goals for DBE participation in 
the procurement of transit vehicles in lieu of the TVM complying with this element of the 
program. 
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Section 26.51 (d-g) Contract Goals 

TxDOT will use contract goals to meet any portion of the overall goal TxDOT does not 
project being able to meet using race-neutral means. Contract goals are established so 
that, over the period to which the overall goal applies, they will cumulatively result in 
meeting any portion of our overall goal that is not projected to be met through the use of 
race-neutral means. 

We will establish contract goals only on those DOT-assisted contracts that have 
subcontracting possibilities. We need not establish a contract goal on every such 
contract, and the size of contract goals will be adapted to the circumstances of each 
such contract (e.g., type and location of work, availability of DBEs to perform the 
particular type of work.) 

We will express our contract goals as a percentage of the total amount of a DOT 
assisted contract. 

TxDOT DBE Special Provision and Bidder's Certification 

The purpose of the DBE Special Provision is to carry out the U. S. Department of 
Transportation's (DOT) policy of ensuring nondiscrimination in the award and 
administration of DOT assisted contracts and creating a level playing field on which firms 
owned and controlled by individuals who are determined to be socially and economically 
disadvantaged can compete fairly for DOT assisted· contracts. If the Disadvantaged 
Business Enterprise (DBE) goal is greater than zero, Article A, "Disadvantaged Business 
Enterprise in Federal-Aid Construction", of this Special Provision shall apply to this 
contract. If there is no DBE goal, Article B, "Race-Neutral DBE Participation", of this 
Special Provision shall apply, to this contract. The percentage goal for DBE participation 
in the work to be performed under this contract will be shown on the proposal. 

Certification of DBE Goal Attainment 

The certification of DBE goal attainment is included in all proposals for federal-aid 
highway projects. By signing the proposal, the Bidder certifies that the DBE goal will be 
met by obtaining commitments equal to or exceeding the DBE percentage or that the 
Bidder will provide a good faith effort to substantiate the attempt to meet the goal. Failure 
to provide commitments to meet the stated goal or provide a satisfactory good faith effort 
will be considered a breach of the requirements of the proposal. As a result, the bid 
proposal guaranty of the bidder will become property of the Department and the Bidder 
will be excluded for re bidding on the project when it is re-advertised. See Attachment 
7. 

Tracking and monitoring of DBE goals throughout the life of the contract will be 
performed by the Department. 
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The Contractor shall submit monthly reports, after work begins, on DBE payments to 
meet the DBE goal and for DBE race-neutral participation. The monthly report is to be 
sent to the Area Engineer. These reports will be due within 15 days after the end of a 
calendar month. Office of Civil Rights reviews monthly progress reports through 
computer programs, i.e. SiteManager and Subcontractor Monitoring System (SMS). 
Upon continual monitoring of the DBE commitment and payments by the Area Engineer, 
the Area Engineer will notify the Office of Civil Rights of any issue that requires further 
review. The Office of Civil Rights will initiate a compliance review and take the 
appropriate contract remedies. See attached DBE Special Provisions 000-1966 -
Attachment 2. 

Section 26.53 Good Faith Efforts Procedures 

Demonstration of good faith efforts (26.53(a) & (c)) 
The obligation of the bidder/offerer is to make good faith efforts. The bidder/offerer can 
demonstrate that it has done so either by meeting the contract goal or documenting good 
faith efforts. 

TxDOTs Office of Civil Rights is responsible for determining whether a bidder/offerer 
who has not met the contract goal has documented sufficient good faith efforts to be 
regarded as responsive. 

We will ensure that all information is complete and accurate and adequately documents 
the bidder/offer's good faith efforts before we commit to the performance of the contract 
by the bidder/offerer. This process for Good Faith Effort is included in the DBE Special 
Provision 000-1966 3.c. -Attachment 2. 

Information to be submitted (26.53(b)) 
TxDOT treats bidder/offers' compliance with good faith efforts 1 requirements as a matter 
of responsiveness. 

Each solicitation for which a contract goal has been established will require the 
bidders/offerers to submit the following inform,ation: 

1. The names and addresses of DBE firms that will participate in the contract; 

' ' 
2. A description of the work that each DBE will perform; 
3. The dollar amount of the participation of each DBE firm participating; 
4. Written and signed documentation of commitment to use a DBE 
subcontractor whose participation it submits .to meet a contract goal; 
5. Written and signed confirmation from the DBE that it is participating in the 
contract as provided in the prime contractors commitment and 
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6. If the contract goal is not met, evidence of good faith efforts. 

Administrative reconsideration (26.53(d)) 

Within 15 days of being informed by TxDOT that it is not responsive because it has not 
documented sufficient good faith efforts, a bidder/offerer may request administrative 
reconsideration. Bidder/offerers should make this request in writing to the Office of Civil 
Rights, 125 E. 111

h Street, Austin, Texas 78701, (512) 416-4700. The reconsideration 
official will not have played any role in the original determination that the bidder/offerer 
did not document sufficient good faith efforts. · 

As part of this reconsideration, the bidder/offerer will have the opportunity to provide 
written documentation or argument concerning the issue of whether it met the goal or 
made adequate good faith efforts to do so. The bidder/offerer will have the opportunity to 
meet in person with our reconsideration official to discuss the issue of whether it met the 
goal or made adequate good faith efforts to do. We will send the bidder/offerer a written 
decision on reconsideration, explaining the basis for finding that the bidder did or did not 
meet the goal or make adequate good faith efforts to do so. The result of the 
reconsideration process is not administratively appealable to the Department of 
Transportation. 

Good Faith Efforts when a DBE is replaced on a contract (26.53(f)) 

Contractors' requests for substitutions of DBE subcontractors shall be accompanied by 
a detailed explanation which should substantiate the need for a substitution. The 
Contractor may not be allowed to count work on those items being substituted toward 
the DBE goal prior to approval of the substitution from the Department. 

The Districts will be responsible for coordinating and approving Prime's request for 
Substitution. Districts will notify Office of Civil Rights of the determination of a 
contractor's compliance and/or noncompliance of the DBE Special Provision and be 
responsible for coordinating appropriate sanctions with TxDOT's DBE Liaison Officer. If 
the contractor fails to comply according to federal regulations specified in 49 CFR 
§26.53 and according to TxDOT contract specifications the contractor will be sanctioned 
as outlined in TxDOT DBE Special Provision OQ0..:1966-Attachment 2. 

A Contractor's failure to comply with the requirements of the DBE Special Provision 
shall constitute a material breach of the contract. In such a case, the Department 
reserves the right to terminate the contract, deduct the amount of DBE goal not 
accomplished by DBEs from the money due or to become due to the Contractor, secure 
a refund, not as a penalty but as liquidated damages to the Department, or such other 
remedy or remedies as the Department deems appropriate. 
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Section 26.55 Counting DBE Participation 

TxDOT will count DBE participation toward overall and contract goals as provided 
in 49 CFR 26.55. 

The district will perform CUF reviews on contracts·that have a DBE goal. A CUF r eview 
will be per formed on DBEs list ed on the appr oved contract co mmitment usi ng the 
Commercially Useful Function (CUF) Project Site Review checklist. If needed to verify a 
CUF, obtain a copy of the su bcontract agreement for clarif ication regarding the DBEs 
contractual responsibilities. Office of Civil Rights will perform the CUF re views on DBE 
suppliers. For non-supplier DBEs listed on the conttac t DBE commitment working on the 
project site and associated project specific locations, complete the checklist as follows: 

1. Complete the initial checklist as soon as possible after the DBE's 
commencement of its work. 

2. Monitor the DBEs performance and conduct additional reviews when the DBE's work 
performance brings into question whether the DBE meets CUF requirements . 

3. If information obtained indicates possible noncompliance with the CUF 
requirements, contact Office of Civil Rights for a final determination. 

In order to provide consistent interpretations statewide, Office of Civil Rights will make 
final negative CUF determinations and provide guidance and assistance for CUF reviews. 

For trucking firms TxDOT will count DBE goal credit as follows: 

A DBE trucking firm (including an owner operator who is certified as a DBE is 
considered to be performing a CUF when the DBE is responsible for the management 
and supervision of the entire trucking operation on a particular contract and the DBE 
itself owns and operates at least 1 fully licensed,. i_ns.ured, and operational truck used on 
the contract. 

(a) The Contractor receives credit for the total value of the transportation services 
the DBE provides on a contract using trucks It owns, insures, and operates 
using drivers it employs. 

(b) The DBE may lease trucks from another DBE firm, including an owner 
operator who is certified as a DBE. The DBE who leases trucks from another 
DBE receives credit for the total value of the transportation services the 
lessee DBE provides on the Contract. 

(c) The DBE may also lease trucks from a non-DBE firm, including from an 
owner-operator. The DBE who leases trucks from a non-DBE is entitled to 
credit for the total value of transportation services provided by non-DBE 
lessees not to exceed the value of transportation services provided by the 
DBE-owned trucks on the contract. Additional participation by non-DBE 
lessees receive credit only for the fee or commission it receives as result of 
the lease arrangement 

14 

' • 



(d) A lease must indicate that the DBE has exclusive use of and control 
over the trucks giving the DBE absolute priority for use of the leased 
trucks. Leased trucks must display the name and identification number 
of the DBE. 

(68 FR 35554, June 16, 2003) 

Use Of Joint Checks 

With department approval, the use of jo int checks bet ween a prime contractor 
and a DBE subcontractor is allowed. T he new DBE Spec ial Provision Section 
1.A.5.d. states the following regarding the use of joint checks: 

"If the Contractor chooses to assist a DBE finn, other than a manufacturing 
material supplier or regular dealer, and the DBE finn accepts the assistance, 
the Contractor may act solely as a guarantor by use of a two-party check 
for payment of materials to be used on the project by the DBE. The material 
supplier must invoice the DBE who will present the invoice to the 
Contractor. The Contractor may issue a Joint check to the DBE and the 
material supplier and the DBE firm must issue the remittance to the 
material supplier. No funds shall go directly from the Contractor to the 
material supplier. The DBE finn may accept or reject this joint checking 
arrangement 

The Contractor must obtain approval from the Department prior to 
implementing the use of joint check arrangements with the DBE. Submit to 
the Department, Joint Check Approval Form 2178 for requesting approval. 
Provide copies of cancelled joint checks upon request No DBE goal credit 
will be allowed for the cost of DBE materials that are paid by the 
Contractor directly to the material supplier." 

Procedures- For all federal-aid c ontracts, re view and approve the use of joint 
checks prior to their use. Distric ts shoul d v erify that the DBE subcontract or is 
responsible for ordering , scheduling deliv ery and i ssuing payment for the 
materials. 

Prime contractor requests for joi nt check approval must be subm itted to the Area 
Engineer on Form 2178, DBE Joint Check Approval-Attachment 8. The Department 
will expedite approval or den ial of the use of DBE jo int check agreements to 
ensure timely delivery of materials. Reasons for denial include, but are not limited 
to, the prime contractor's insistence on the joint check arrangement and failure of 
all parties to agree to the arrangement (only the DBE or the supplier may request 
the use of a joint check) . 

Obtain copies of cancelled joint checks as necessary to verify that the joint checks 
have passed through the DBE. Bank images are an acceptable method of review. 
Review the joi nt chec k agreements as ne cessary to ens ure that a t hree p arty 
arrangement exists. 



Material cost paid by the prime contractor directly to the material supplier is not allowed 
for DBE goal credit and may cause the denial of DBE goal credit for all work performed 
by the DBE subcontractor. 

SUBPART D - CERTIFICATION STANDARDS 

TxDOT will use the certification standards of Subpart D of Part 26 to determine the 
eligibility of firms to participate as DBEs in DOT-assisted contracts. To be certified as a 
DBE, a firm must meet all certification eligibility standards. We will make our certification 
decisions based on the facts as a whole. For information about the certification process 
or to apply for certification, firms should contact: 

The Office of Civil Rights, 125 E. 11111 SJreet Austin, Texas 78701, Toll Free 1-866-480-2518 

Our certification application forms and documentation requirements are found in the 
attached TUCP Standard Operating Procedures (SOP) at Attachment 9. 

SUBPART E - CERTIFICATION PROCEDURES 

TxDOT is a member of the Texas Unified Certification Program (TUCP)]. The TUPC will 
meet all of the requirements of this section. A description of the TUCP Memorandum of 
Agreement (MOA) is found at Attachment 10. 

Withdrawal of DBE Application: TxDOT will follow the procedures under the TUCP for 
withdrawal DBE Application. A DBE may withdraw their application prior to a certification 
decision being rendered by TxDOT. TxDOT will acknowledge the DBE request for 
withdrawal of DBE Application by certified letter. The DBE may not reapply for 
certification for a period of 12 months from the date of receipt of TxDOT's letter, this 
withdrawal may not be appealed to US DOT. 

Voluntary Surrender of Certification: TxDOT will follow the procedures under the 
TUCP for surrender of DBE Certification. A DBE may surrender their certification and 
TxDOT will acknowledge the DBE's request for surrender of their certification by certified 
letter. The DBE may not reapply for certification for a period of 12 months from the date 
of receipt of TxDOT's letter. This voluntary surrender may not be appealed to US DOT. 

Section 26.83 Procedures for Certification Decisions 
For procedures for the certification decisions see the .. attached TUCP Standard Operating 
Procedures (SOP) at Attachment 9. 
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TxDOT is one of six certifying agencies in Texas. The six certifying agencies 
have agreed by Memorandum of Agreement that TxDOT will be responsible for 
all highway construction industry DBE applications, Annual Affidavits, three-year 
on-site review, and decertification if applicable. 

TxDOT will ensure that the decision in a proceeding to remove a firm's eligibility 
(decertification) is made by personnel that did not take part in actions leading to 
or seeking to implement the proposal to remove the firm's eligibility and are not 
subject, with respect to the matter, to direction from personnel who did take part 
in these actions. · 

SUBPART F - COMPLIANCE AND ENFORCEMENT 

Section 26.109 Information, Confidentiality, Cooperation and Intimidation 
or Retaliation 

TxDOT will not release information that may be reasonably construed as 
confidential business information to any third party without the written consent of 
the firm that submitted the information. This includes applications for DBE 
Certification and supporting documentation. 

TxDOT will keep the identity of complainants confidential at their election, 
however complainants will be advised that in some circumstances, failure to 
waive the privilege will result in the closure of the investigation or proceeding or 
hearing. Federal Aviation Administration (FAA) follows the procedures of 14 CFR 
Part 16 with respect to confidentiality of information and complaints. 

All participants in the Department's DBE Program (including but not limited to, 
recipients, DBE firms and applicants for DBE certification, complainants and 
appellants and contractors using DBE firms to meet contract goals) are required 
to cooperate fully and promptly with DOT and recipient compliance reviews, 
certification reviews, investigation and other request for information. Failure to do 
so shall be a ground for appropriate action against the party involved. 

If you are a recipient, contractor, or any other participant in the program you must 
not intimidate, threaten, coerce, or discriminate against any individual or firm for 
the purpose of interfering with any right or privilege secured by this part or 
because the individual or firm has made a complaint, testified, assisted, or 
participated in any manner in an investigation, proceeding , or hearing under this 
part. If you violate this prohibition, you are in noncompliance with this part. 
Records must be retained for a period of 3 years following completion of the 
contract work, and shall be available at reasonable times and places for 
inspection by authorized representatives of the Department or the DOT. Provide 
copies of subcontracts or agreements and other documentation upon request. 
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AITACHMENT 1 

ELECTRONIC CODE OF FEDERAL REGULATIONS 

e-CFR Data is current as of January 23, 2014 

Title 49: Transportation 

PART 26-PARTICIPATION BY DISADVANTAGED BUSINESS ENTERPRISES IN DEPARTMENT 
OF TRANSPORTATION FINANCIAL ASSISTANCE PROGRAMS 

Contents 

Subpart A-General 

§26.1 What are the objectives of this part? 
§26.3 To whom does this part apply? 
§26.5 What do the terms used in this part mean? 
§26. 7 What discriminatory actions are forbidden? 
§26.9 How does the Department issue guidance and interpretations under this part? 
§26.11 What records do recipients keep and report? 
§26.13 What assurances must recipients and contractors make? 
§26.15 How can recipients apply for exemptions or waivers? 

Subpart 8-Administrative Requirements for DBE Programs for Federally-Assisted Contracting 

§26.21 Who must have a DBE program? 
§26.23 What is the requirement for a policy statement? 
§26.25 What is the requirement for a liaison officer? 
§26.27 What efforts must recipients make concerning DBE financial institutions? 
§26.29 What prompt payment mechanisms must recipients have? 
§26.31 What information must you include in your DBE directory? 
§26.33 What steps must a recipient take to address overconcentration of DBEs in certain types of 
work? 
§26.35 What role do business development and mentor-protege programs have in the DBE 
program? 
§26.37 What are a recipient's responsibilities for monitoring the performance of other program 
participants? 
§26.39 Fostering small business participation. 

Subpart C-Goals, Good Faith Efforts, and Counting 

§26.41 What is the role of the statutory 10 percent goal in this program? 
§26.43 Can recipients use set-asides or quotas as part of this program? 
§26.45 How do recipients set overall goals? 
§26.47 Can recipients be penalized for failing to meet overall goals? 
§26.49 How are overall goals established for transit vehicle manufacturers? 
§26.51 What means do recipients use to meet overall goals? 
§26.53 What are the good faith efforts procedures recipients follow in situations where there are 
contract goals? 
§26.55 How is DBE participation counted toward goals? 

Subpart D-Certification Standards 

§26.61 How are burdens of proof allocated in the certification process? 
§26.63 What rules govern group membership determinations? 
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eCFR-Code of Federal Regulations 

§26.65 What rules govern business size determinations? 
§26.67 What rules determine social and economic disadvantage? 
§26.69 What rules govern determinations of ownership? 
§26. 71 What rules govern determinations concerning control? 
§26. 73 What are other rules affecting certification? 

Subpart E-Certification Procedures 

§26.81 What are the requirements for Unified Certification Programs? 
§26.83 What procedures do recipients follow in making certification decisions? 
§26.85 Interstate certification. 
§26.86 What rules govern recipients' denials of initial requests for certification? 
§26.87 What procedures does a recipient use to remove a DBE's eligibility? 
§26.89 What is the process for certification appeals to the Department of Transportation? 
§26.91 What actions do recipients take following DOT certification appeal decisions? 

Subpart F-Compliance and Enforcement 

§26.101 What compliance procedures apply to recipients? 
§26.103 What enforcement actions apply in FHWA and FTA programs? 
§26.105 What enforcement actions apply in FAA programs? 
§26.107 What enforcement actions apply to firms participating in the DBE program? 

Page 2 of70 

§26.109 What are the rules governing information, confidentiality, cooperation, and intimidation or 
retaliation? 
Appendix A to Part 26-Guidance Concerning Good Faith Efforts 
Appendix B to Part 26- Uniform Report of DBE Awards or Commitments and Payments Form 
Appendix C to Part 26- DBE Business Development Program Guidelines 
Appendix D to Part 26- Mentor-Protege Program Guidelines 
Appendix E to Part 26-lndividual Determinations of Social and Economic Disadvantage 
Appendix F to Part 26-Uniform Certification Application Form 

AUTHORITY: 23 U.S.C. 304 and 324; 42 U.S.C. 2000d, et seq. ; 49 U.S.C. 47107, 47113, 47123; Sec. 1101 
{b), Pub. L.105-178, 112 Stat.107, 113. 

SOURCE: 64 FR 5126, Feb. 2, 1999, unless otherwise noted. 

t. Back to Top 

Subpart A-General 

t Back to Top 

§26.1 What are the objectives of this part? 

This part seeks to achieve several objectives: 

(a) To ensure nondiscrimination in the award and administration of DOT-assisted contracts in the 
Department's highway, transit, and airport financial assistance programs; 

(b) To create a level playing field on which DBEs can compete fairly for DOT-assisted contracts; 

(c) To ensure that the Department's DBE program is narrowly tailored in accordance with 
applicable law; 

(d) To ensure that only firms that fully meet this part's eligibility standards are permitted to 
participate as DBEs; 

(e) To help remove barriers to the participation of DBEs in DOT-assisted contracts; 

(f) To assist the development of firms that can compete successfully in the marketplace outside 
the DBE program; and 
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(g) To provide appropriate flexibility to recipients of Federal financial assistance in establishing 
and providing opportunities for DBEs. 

t. Back to Top 

§26.3 To whom does this part apply? 

(a) If you are a recipient of any of the following types of funds, this part applies to you: 

(1) Federal-aid highway funds authorized under Titles I (other than Part B) and V of the 
lntermodal Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L. 102-240, 105 Stat. 1914, or 
Titles I, Ill, and V of the Transportation Equity Act for the 21st Century (TEA-21 ), Pub. L. 105-178, 112 
Stat. 107. 

(2) Federal transit funds authorized by Titles I, Ill, V and VI of ISTEA, Pub. L. 102-240 or by 
Federal transit laws in Title 49, U.S. Code, or Titles I, Ill , and Vof the TEA-21, Pub. L. 105-178. 

(3) Airport funds authorized by 49 U.S.C. 47101, et seq. 

(b) (Reserved] 

(c) If you are letting a contract, and that contract is to be performed entirely outside the United 
States, its territories and possessions, Puerto Rico, Guam, or the Northern Marianas Islands, this part 
does not apply to the contract. 

( d) If you are letting a contract in which DOT financial assistance does not participate, this part 
does not apply to the contract. 

t Back to Top 

§26.5 What do the terms used in this part mean? 

Affiliation has the same meaning the term has in the Small Business Administration (SBA) 
regulations, 13 CFR part 121. 

(1) Except as otherwise provided in 13 CFR part 121, concerns are affiliates of each other when, 
either directly or indirectly: 

(i) One concern controls or has the power to control the other; or 

(ii) A third party or parties controls or has the power to control both; or 

(iii) An identity of interest between or among parties exists such that affiliation may be found . 

(2) In determining whether affiliation exists, it is necessary to consider all appropriate factors, 
including common ownership, common management, and contractual relationships. Affiliates must be 
considered together in determining whether a concern meets small business size criteria and the 
statutory cap on the participation of firms in the DBE program. 

Alaska Native means a citizen of the United States who is a person of one-fourth degree or more 
Alaskan Indian (including Tsimshian Indians not enrolled in the Metlaktla Indian Community), Eskimo, 
or Aleut blood, or a combination of those bloodlines. The term includes, in the absence of proof of a 
minimum blood quantum, any citizen whom a Native village or Native group regards as an Alaska 
Native if their father or mother is regarded as an Alaska Native. 

Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation, Urban 
Corporation, or Group Corporation organized under the laws of the State of Alaska in accordance with 
the Alaska Native Claims Settlement Act, as amended (43 U.S.C. 1601, et seq.). 

Compliance means that a recipient has correctly implemented the requirements of this part. 
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Contract means a legally binding relationship obligating a seller to furnish supplies or services 
(including, but not limited to, construction and professional services) and the buyer to pay for them. 
For purposes of this part, a lease is considered to be a contract. 

Contractor means one who participates, through a contract or subcontract (at any tier), in a DOT
assisted highway, transit, or airport program. 

Department or DOT means the U.S. Department of Transportation, including the Office of the 
Secretary, the Federal Highway Administration (FHWA), the Federal Transit Administration (FTA), and 
the Federal Aviation Administration (FAA). 

Disadvantaged business enterprise or DBE means a for-profit small business concern-

(1) That is at least 51 percent owned by one or more individuals who are both socially and 
economically disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned 
by one or more such individuals; and 

(2) Whose management and daily business operations are controlled by one or more of the 
socially and economically disadvantaged individuals who own it. 

DOT-assisted contract means any contract between a recipient and a contractor (at any tier) 
funded in whole or in part with DOT financial assistance, including letters of credit or loan guarantees, 
except a contract solely for the purchase of land. 

DOT/SBA Memorandum of Understanding or MOU, refers to the agreement signed on November 
23, 1999, between the Department of Transportation (DOT) and the Small Business Administration 
(SBA) streamlining certification procedures for participation in SSA's 8(a) Business Development (8(a) 
BD) and Small Disadvantaged Business (SDB) programs, and DOT's Disadvantaged Business 
Enterprise (DBE) program for small and disadvantaged businesses. 

Good faith efforts means efforts to achieve a DBE goal or other requirement of this part which, by 
their scope, intensity, and appropriateness to the objective, can reasonably be expected to fulfill the 
program requirement. 

Home state means the state in which a DBE firm or applicant for DBE certification maintains its 
principal place of business. 

Immediate family member means father, mother, husband, wife, son, daughter, brother, sister, 
grandmother, grandfather, grandson, granddaughter, mother-in-law, or father-in-law. 

Indian tribe means any Indian tribe, band, nation, or other organized group or community of 
Indians, including any ANG, which is recognized as eligible for the special programs and services 
provided by the United States to Indians because of their status as Indians, or is recognized as such 
by the State in which the tribe, band, nation, group, or community resides. See definition of "tribally-
owned concern" in this section. · 

Joint venture means an association of a DBE firm and one or more other firms to carry out a 
single, for-profit business enterprise, for which the parties combine their property, capital , efforts, skills 
and knowledge, and in which the DBE is responsible for a distinct, clearly defined portion of the work 
of the contract and whose share in the capital contribution, control, management, risks, and profits of 
the joint venture are commensurate with its ownership interest. 

Native Hawaiian means any individual whose ancestors were natives, prior to 1778, of the area 
which now comprises the State of Hawaii. 

Native Hawaiian Organization means any community service organization serving Native 
Hawaiians in the State of Hawaii which is a not-for-profit organization chartered by the State of Hawaii, 
is controlled by Native Hawaiians, and whose business activities will principally benefit such Native 
Hawaiians. 
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Noncompliance means that a recipient has not correctly implemented the requirements of this 
part. 

Operating Administration or OA means any of the following parts of DOT: the Federal Aviation 
Administration (FAA), Federal Highway Administration (FHWA), and Federal Transit Administration 
(FT A}. The "Administrator" of an operating administration includes his or her designees. 

Personal net worth means the net value of the assets of an individual remaining after total 
liabilities are deducted. An individual's personal net worth does not include: The individual's ownership 
interest in an applicant or participating DBE firm ; or the individual's equity in his or her primary place of 
residence. An individual's personal net worth includes only his or her own share of assets held jointly 
or as community property with the individual's spouse. 

Primary industry classification means the North American Industrial Classification System 
(NAICS) designation which best describes the primary business of a firm. The NAICS is described in 
the North American Industry Classification Manual-United States, 1997 which is available from the 
National Technical Information Service, 5285 Port Royal Road, Springfield, VA, 22161; by calling 1 
(800) 553-6847; or via the Internet at: http://www.ntis.gov/productlnaics.htm. 

Primary recipient means a recipient which receives DOT financial assistance and passes some or 
all of it on to another recipient. 

Principal place of business means the business location where the individuals who manage the 
firm's day-to-day operations spend most working hours and where top management's business 
records are kept. If the offices from which management is directed and where business records are 
kept are in different locations, the recipient will determine the principal place of business for DBE 
program purposes. 

Program means any undertaking on a recipient's part to use DOT financial assistance, authorized 
by the laws to which this part applies. 

Race-conscious measure or program is one that is focused specifically on assisting only DBEs, 
including women-owned DBEs. 

Race-neutral measure or program is one ·that is, or can be, used to assist all small businesses. 
For the purposes of this part, race-neutral includes gender-neutrality. 

Recipient is any entity, public or private, to which DOT financia l assistance is extended, whether 
directly or through another recipient, through the programs of the FAA, FHWA, or FTA, or who has 
applied for such assistance. 

Secretary means the Secretary of Transportation or his/her designee. 

Set-aside means a contracting practice restricting eligibility for the competitive award of a contract 
solely to DBE firms. 

Small Business Administration or SBA means the United States Small Business Administration. 

SBA certified firm refers to firms that have a current, valid certification from or recognized by the 
SBA under the 8(a) BD or SOB programs. 

Small business concern means, with respect to firms seeking to participate as DBEs in DOT
assisted contracts, a small business concern as defined pursuant to section 3 of the Small Business 
Act and Small Business Administration regulations implementing it (13 CFR part 121) that also does 
not exceed the cap on average annual gross receipts specified in §26.65(b). 

Socially and economically disadvantaged individual means any individual who is a citizen (or 
lawfully admitted permanent resident) of the United States and who is-
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(1) Any individual who a recipient finds to be a socially and economically disadvantaged individual 
on a case-by-case basis. 

(2) Any individual in the following groups, members of which are rebuttably presumed to be 
socially and economically disadvantaged: 

(i) "Black Americans," which includes persons having origins in any of the Black racial groups of 
Africa; 

(ii) "Hispanic Americans," which includes persons of Mexican, Puerto Rican, Cuban, Dominican, 
Central or South American, or other Spanish or Portuguese culture or origin, regardless of race; 

(iii) "Native Americans," which includes persons who are American Indians, Eskimos, Aleuts, or 
Native Hawaiians; 

(iv) "Asian-Pacific Americans," which includes persons whose origins are from Japan, China, 
Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia, 
Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the Pacific Islands 
(Republic of Palau), the Commonwealth of the Northern Marianas Islands, Macao, Fiji, Tonga, Kiribati, 
Juvalu, Nauru, Federated States of Micronesia, or Hong Kong; 

(v) "Subcontinent Asian Americans," which includes persons whose origins are from India, 
Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka; 

(vi) Women; 

(vii) Any additional groups whose members are designated as socially and economically 
disadvantaged by the SBA, at such time as the SBA designation becomes effective. 

Tribally-owned concern means any concern at least 51 percent owned by an Indian tribe as 
defined in this section. 

You refers to a recipient, unless a statement in the text of this part or the context requires 
otherwise (i.e., 'You must do XYZ' means that recipients must do XYZ). 

(64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35553, June 16, 2003; 76 FR 
5096,Jan. 28,2011) 

t. Back to Top 

§26.7 What discriminatory actions are forbidden? 

(a) You must never exclude any person from participation in, deny any person the benefits of, or 
otherwise discriminate against anyone in connection with the award and performance of any contract 
covered by this part on the basis of race, color, sex, or national origin . 

(b) In administering your DBE program, you must not, directly or through contractual or other 
arrangements, use criteria or methods of administration that have the effect of defeating or 
substantially impairing accomplishment of the objectives of the program with respect to individuals of a 
particular race, color, sex, or national origin . 

t Back to Top 

§26.9 How does the Department issue guidance and interpretations under this part? 

(a) Only guidance and interpretations (including interpretations set forth in certification appeal 
decisions) consistent with this part 26 and issued after March 4, 1999 express the official positions and 
views of the Department of Transportation or any of its operating administrations. 
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(b) The Secretary of Transportation, Office of the Secretary of Transportation, FHWA, FTA, and 
FAA may issue written interpretations of or written guidance concerning this part. Written 
interpretations and guidance are valid, and express the official positions and views of the Department 
of Transportation or any of its operating administrations, only if they are issued over the signature of 
the Secretary of Transportation or if they contain the following statement: 

The General Counsel of the Department of Transportation has reviewed this document and approved it as 
consistent with the language and intent of 49 CFR part 26. 

[72 FR 15617, Apr. 2, 2007] 

t. Back to Top 

§26.11 What records do recipients keep and report? 

(a) You must transmit the Uniform Report of DBE Awards or Commitments and Payments, found 
in Appendix B to this part, at the intervals stated on the form. 

(b) You must continue to provide data about your DBE program to the Department as directed by 
DOT operating administrations. 

(c) You must create and maintain a bidders list. . 

(1) The purpose of this list is to provide you as accurate data as possible about the universe of 
DBE and non-DBE contractors and subcontractors who seek to work on your Federally-assisted 
contracts for use in helping you set your overall goals. 

(2) You must obtain the following information about DBE and non-DBE contractors and 
subcontractors who seek to work on your Federally-assisted contracts: 

(i) Firm name; 

(ii) Firm address; 

(iii) Firm's status as a DBE or non-DBE; 

(iv) Age of the firm; and 

(v) The annual gross receipts of the firm. You may obtain this information by asking each firm to 
indicate into what gross receipts bracket they fit (e.g., less than $500,000; $500,000-$1 million; $1-2 
million; $2-5 million; etc.) rather than requesting an exact figure from the firm. 

(3) You may acquire the information for your bidders list in a variety of ways. For example, you 
can collect the data from all bidders, before or after the bid due date. You can conduct a survey that 
will result in statistically sound estimate of the universe of DBE and non-DBE contractors and 
subcontractors who seek to work on your Federally-assisted contracts. You may combine different 
data collection approaches (e.g., collect name and address information from all bidders, while 
conducting a survey with respect to age and gross receipts information). 

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 76 FR 5096, Jan. 28, 2011) 

t Back to Top 

§26.13 What assurances must recipients and contractors make? 

(a) Each financial assistance agreement you sign with a DOT operating administration (or a 
primary recipient) must include the following assurance: 

The recipient shall not discriminate on the basis of race, color, national origin, or sex in the award and 
performance of any DOT-assisted contract or in the administration of its DBE program or the requirements of 49 
CFR part 26. The recipient shall take all necessary and reasonable steps under 49 CFR part 26 to ensure 
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nondiscrimination in the award and administration of DOT-assisted contracts. The recipient's DBE program, as 
required by 49 CFR part 26 and as approved by DOT, is incorporated by reference in this agreement. 
Implementation of this program is a legal obligation and failure to carry out its terms shall be treated as a 
violation of this agreement. Upon notification to the recipient of its failure to carry out its approved program, the 
Department may impose sanctions as provided for under part 26 and may, in appropriate cases, refer the matter 
for enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et 
seq.). 

(b) Each contract you sign with a contractor (and each subcontract the prime contractor signs with 
a subcontractor) must include the following assurance: 

The contractor, sub recipient or subcontractor shall not discriminate on the basis of race, color, national 
origin, or sex in the performance of this contract. The contractor shall carry out applicable requirements of 49 
CFR part 26 in the award and administration of DOT-assisted contracts. Failure by the contractor to carry out 
these requirements is a material breach of this contract, which may result in the termination of this contract or 
such other remedy as the recipient deems appropriate. 

t Back to Top 

§26.15 How can recipients apply for exemptions or waivers? 

(a) You can apply for an exemption from any provision of this part. To apply, you must request the 
exemption in writing from the Office of the Secretary of Transportation, FHWA, FTA, or FAA. The 
Secretary will grant the request only if it documents special or exceptional circumstances, not likely to 
be generally applicable, and not contemplated in connection with the rulemaking that established this 
part, that make your compliance with a specific provision of this part impractical. You must agree to 
take any steps that the Department specifies to comply with the intent of the provision from which an 
exemption is granted. The Secretary will issue a written response to all exemption requests. 

(b) You can apply for a waiver of any provision of Subpart B or C of this part including, but not 
limited to, any provisions regarding administrative requirements, overall goals, contract goals or good 
faith efforts. Program waivers are for the purpose of authorizing you to operate a DBE program that 
achieves the objectives of this part by means that may differ from one or more of the requirements of 
Subpart B or C of this part. To receive a program waiver, you must follow these procedures: 

(1) You must apply through the concerned operating administration. The application must include 
a specific program proposal and address how you will meet the criteria of paragraph (b)(2) of this 
section. Before submitting your application, you must have had public participation in developing your 
proposal, including consultation with the DBE community and at least one public hearing. Your 
application must include a summary of the public participation process and the information gathered 
through it. 

(2) Your application must show that-

(i) There is a reasonable basis to conclude that you could achieve a level of DBE participation 
consistent with the objectives of this part using different or innovative means other than those that are 
provided in subpart B or C of this part; 

(ii) Conditions in your jurisdiction are appropriate for implementing the proposal; 

(iii) Your proposal would prevent discrimination against any individual or group in access to 
contracting opportunities or other benefits of the program; and 

(iv) Your proposal is consistent with applicable law and program requirements of the concerned 
operating administration's financial assistance program. 

(3) The Secretary has the authority to approve your application. If the Secretary grants your 
application, you may administer your DBE program as provided in your proposal, subject to the 
following conditions: 

(i) DBE elig ibility is determined as provided in subparts D and E of this part, and DBE participation 
is counted as provided in §26.49; 
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(ii) Your level of DBE participation continues to be consistent with the objectives of this part; 

(iii) There is a reasonable limitation on the duration of your modified program; and 

(iv) Any other conditions the Secretary makes on the grant of the waiver. 

(4) The Secretary may end a program waiver at any time and require you to comply with this 
part's provisions. The Secretary may also extend the waiver, if he or she determines that all 
requirements of paragraphs (b )(2) and (3) of this section continue to be met. Any such extension shall 
be for no longer than period originally set for the duration of the program. 

t. Back to Top 

Subpart 8-Administrative Requirements for DBE Programs for Federally
Assisted Contracting 

t. Back to Top 

§26.21 Who must have a DBE program? 

(a) If you are in one of these categories and let DOT-assisted contracts, you must have a DBE 
program meeting the requirements of this part: 

(1) All FHWA recipients receiving funds authorized by a statute to which this part applies; 

(2) FT A recipients receiving planning, capital and/or operating assistance who will award prime 
contracts (excluding transit vehicle purchases) exceeding $250,000 in FTA funds in a Federal fiscal 
year; 

(3) FAA recipients receiving grants for airport planning or development who will award prime 
contracts exceeding $250,000 in FAA funds in a Federal fiscal year. 

(b )(1) You must submit a DBE program conforming to this part by August 31, 1999 to the 
concerned operating administration (OA). Once the OA has approved your program, the approval 
counts for all of your DOT-assisted programs (except that goals are reviewed by the particular 
operating administration that provides funding for your DOT-assisted contracts). 

(2) You do not have to submit regular updates of your DBE programs, as long as you remain in 
compliance. However, you must submit significant changes in the program for approval. 

(c) You are not eligible to receive DOT financial assistance unless DOT has approved your DBE 
program and you are in compliance with it and this part. You must continue to carry out your program 
until all funds from DOT financial assistance have been expended. 

(64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000] 

t Back to Top 

§26.23 What is the requirement for a policy statement? 

You must issue a signed and dated policy statement that expresses your commitment to your 
DBE program, states its objectives, and outlines responsibilities for its implementation. You must 
circulate the statement throughout your organization and to the DBE and non-DBE business 
communities that perform work on your DOT-assisted contracts. 

t Back to Top 
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§26.25 What is the requirement for a liaison officer? 

You must have a DBE liaison officer, who shall have direct, independent access to your Chief 
Executive Officer concerning DBE program matters. The liaison officer shall be responsible for 
implementing all aspects of your DBE program. You must also have adequate staff to administer the 
program in compliance with this part. 

t Back to Top 

§26.27 What efforts must recipients make concerning DBE financial institutions? 

You must thoroughly investigate the full extent of services offered by financial institutions owned 
and controlled by socially and economically disadvantaged individuals in your community and make 
reasonable efforts to use these institutions. You must also encourage prime contractors to use such 
institutions. 

t. Back to Top 

§26.29 What prompt payment mechanisms must recipients have? 

(a) You must establish, as part of your DBE program, a contract clause to require prime 
contractors to pay subcontractors for satisfactory performance of their contracts no later than 30 days 
from receipt of each payment you make to the prime contractor. 

(b) You must ensure prompt and full payment of retainage from the prime contractor to the 
subcontractor within 30 days after the subcontractor's work is satisfactorily completed. You must use 
one of the following methods to comply with this requirement: 

(1) You may decline to hold retainage from prime contractors and prohibit prime contractors from 
holding retainage from subcontractors. 

(2) You may decline to hold retainage from prime contractors and require a contract clause 
obligating prime contractors to make prompt and full payment of any retainage kept by prime 
contractor to the subcontractor within 30 days after the subcontractor's work is satisfactorily 
completed. 

(3) You may hold retainage from prime contractors and provide for prompt and regular 
incremental acceptances of portions of the prime contract, pay retainage to prime contractors based 
on these acceptances, and require a contract clause obligating the prime contractor to pay all 
retainage owed to the subcontractor for satisfactory completion of the accepted work within 30 days 
after your payment to the prime contractor. 

(c) For purposes of this section, a subcontractor's work is satisfactorily completed when all the 
tasks called for in the subcontract have been accomplished and documented as required by the 
recipient. When a recipient has made an incremental acceptance of a portion of a prime contract, the 
work of a subcontractor covered by that acceptance is deemed to be satisfactorily completed. 

(d) Your DBE program must provide appropriate means to enforce the requirements of this 
section. These means may include appropriate penalties for failure to comply, the terms and 
conditions of which you set. Your program may also provide that any delay or postponement of 
payment among the parties may take place only for good cause, with your prior written approval. 

(e) You may also establish, as part of your DBE program, any of the following additional 
mechanisms to ensure prompt payment: 

(1) A contract clause that requires prime contractors to include in their subcontracts language 
providing that prime contractors and subcontractors will use appropriate alternative dispute resolution 
mechanisms to resolve payment disputes. You may specify the nature of such mechanisms. 
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(2) A contract clause providing that the prime contractor will not be reimbursed for work performed 
by subcontractors unless and until the prime contractor ensures that the subcontractors are promptly 
paid for the work they have performed. 

(3) Other mechanisms, consistent with this part and applicable state and local law, to ensure that 
DB Es and other contractors are fully and promptly paid. 

(68 FR 35553, June 16, 2003] 

t Back to Top 

§26.31 What information must you include in your DBE directory? 

(a) In the directory required under §26.81 (g) of this Part, you must list all firms eligible to 
participate as DBEs in your program. In the listing for each firm, you must include its address, phone 
number, and the types of work the firm has been certified to perform as a DBE. 

(b) You must list each type of work for which a firm is eligible to be certified by using the most 
specific NAICS code available to describe each type of work. You must make any changes to your 
current directory entries necessary to meet the requirement of this paragraph (a) by August 26, 2011. 

(76 FR 5096, Jan. 28, 2011] 

t. Back to Top 

§26.33 What steps must a recipient take to address overconcentration of DBEs in certain 
types of work? 

(a) If you determine that DBE firms are so overconcentrated in a certain type of work as to unduly 
burden the opportunity of non-DBE firms to participate in this type of work, you must devise 
appropriate measures to address this overconcentration. 

(b) These measures may include the use of incentives, techn ical assistance, business 
development programs, mentor-protege programs, and other appropriate measures designed to assist 
DBEs in performing work outside of the specific field in which you have determined that non-DB Es are 
unduly burdened. You may also consider varying your use of contract goals, to the extent consistent 
with §26.51, to unsure that non-DBEs are not unfairly prevented from competing for subcontracts. 

(c) You must obtain the approval of the concerned DOT operating administration for your 
determination of overconcentration and the measures you devise to address it. Once approved, the 
measures become part of your DBE program. 

t. Back to Top 

§26.35 What role do business development and mentor-protege programs have in the DBE 
program? 

(a) You may or, if an operating administration directs you to, you must establish a DBE business 
development program (BOP) to assist firms in gaining the ability to compete successfully in the 
marketplace outside the DBE program. You may require a DBE firm , as a condition of receiving 
assistance through the BOP, to agree to terminate its participation in the DBE program after a certain 
time has passed or certain objectives have been reached. See Appendix C of this part for guidance on 
administering BOP programs. 

(b) As part of a BOP or separately, you may establish a "mentor-protege" program, in which 
another DBE or non-DBE firm is the principal source of business development assistance to a DBE 
firm. 

( 1) Only firms you have certified as DB Es before they are proposed for participation in a mentor
protege program are eligible to participate in the mentor-protege program. 
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(2) During the course of the mentor-protege relationship, you must: 

(i) Not award DBE credit to a non-DBE mentor firm for using its own protege firm for more than 
one half of its goal on any contract let by the recipient; and 

(ii) Not award DBE credit to a non-DBE mentor firm for using its own protege firm for more than 
every other contract performed by the protege firm. 

(3) For purposes of making determinations of business size under this part, you must not treat 
protege firms as affiliates of mentor firms, when both firms are participating under an approved mentor 
-protege program. See Appendix D of this part for guidance concerning the operation of mentor
protege programs. 

(c) Your BDPs and mentor-protege programs must be approved by the concerned operating 
administration before you implement them. Once approved, they become part of your DBE program. 

t. Back to Top 

§26.37 What are a recipient's responsibilities for monitoring the performance of other program 
participants? 

(a) You must implement appropriate mechanisms to ensure compliance with the part's 
requirements by all program participants (e.g., applying legal and contract remedies available under 
Federal, state and local law). You must set forth these mechanisms in your DBE program. 

(b) Your DBE program must also include a monitoring and enforcement mechanism to ensure that 
work committed to DBEs at contract award or subsequently (e.g., as the result of modification to the 
contract) is actually performed by the DBEs to which the work was committed. This mechanism must 
include a written certification that you have reviewed contracting records and monitored work sites in 
your state for this purpose. The monitoring to which this paragraph refers may be conducted in 
conjunction with monitoring of contract performance for other purposes (e.g., close-out reviews for a 
contract). 

(c) This mechanism must provide for a running tally of actual DBE attainments (e.g., payments 
actually made to DBE firms), including a means of comparing these attainments to commitments. In 
your reports of DBE participation to the Department, you must display both commitments and 
attainments. 

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003; 76 FR 
5097,Jan.28,2011] 

t Back to Top 

§26.39 Fostering small business participation. 

(a) Your DBE program must include an element to structure contracting requirements to facilitate 
competition by small business concerns, taking all reasonable steps to eliminate obstacles to their 
participation, including unnecessary and unjustified bundling of contract requirements that may 
preclude small business participation in procurements as prime contractors or subcontractors. 

(b) This element must be submitted to the appropriate DOT operating administration for approval 
as a part of your DBE program by February 28, 2012. As part of this program element you may 
include, but are not limited to, the following strategies: 

(1) Establishing a race-neutral small business set-aside for prime contracts under a stated amount 
(e.g., $1 million). 

(2) In multi-year design-build contracts or other large contracts (e.g., for "mega projects") requiring 
bidders on the prime contract to specify elements of the contract or specific subcontracts that are of a 
size that small businesses, including DBEs, can reasonably perform. 
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(3) On prime contracts not having DBE contract goals, requiring the prime contractor to provide 
subcontracting opportunities of a size that small businesses, including DB Es, can reasonably perform, 
rather than self-performing all the work involved. 

(4) Identifying alternative acquisition strategies and structuring procurements to facilitate the 
ability of consortia or joint ventures consisting of small businesses, including DBEs, to compete for and 
perform prime contracts. 

(5) To meet the portion of your overall goal you project to meet through race-neutral measures, 
ensuring that a reasonable number of prime contracts are of a size that small businesses, including 
DBEs, can reasonably perform. 

(c) You must actively implement your program elements to foster small business participation. 
Doing so is a requirement of good faith implementation of your DBE program. 

[76 FR 5097, Jan. 28, 2011] 

t. Back to Top 

Subpart C-Goals, Good Faith Efforts, and Counting 

t. Back to Top 

§26.41 What is the role of the statutory 10 percent goal in this program? 

(a) The statutes authorizing this program provide that, except to the extent the Secretary 
determines otherwise, not less than 10 percent of the authorized funds are to be expended with DB Es. 

(b) This 10 percent goal is an aspirational goal at the national level, which the Department uses 
as a tool in evaluating and monitoring DBEs' opportunities to participate in DOT-assisted contracts . 

(c) The national 10 percent goal does not authorize or require recipients to set overall or contract 
goals at the 10 percent level , or any other particular level, or to take any special administrative steps if 
their goals are above or below 10 percent. 

t Back to Top 

§26.43 Can recipients use set-asides or quotas as part of this program? 

(a) You are not permitted to use quotas for DBEs on DOT-assisted contracts subject to this part. 

(b) You may not set-aside contracts for DBEs on DOT-assisted contracts subject to this part, 
except that, in limited and extreme circumstances, you may use set-asides when no other method 
could be reasonably expected to redress egregious instances of discrimination. 

t. Back to Top 

§26.45 How do recipients set overall goals? 

(a)(1) Except as provided in paragraph (a)(2) of this section, you must set an overall goal for DBE 
participation in your DOT-assisted contracts. 

(2) If you are a FTA or FAA recipient who reasonably anticipates awarding (excluding transit 
vehicle purchases) $250,000 or less in FTA or FAA funds in prime contracts in a Federal fiscal year, 
you are not required to develop overall goals for FTA or FAA respectively for that fiscal year. However, 
if you have an existing DBE program, it must remain in effect and you must seek to fulfill the objectives 
outlined in §26.1. 

(b) Your overall goal must be based on demonstrable evidence of the availability of ready, willing 
and able DBEs relative to all businesses ready, willing and able to participate on your DOT-assisted 
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contracts (hereafter, the "relative availability of DB Es"). The goal must reflect your determination of the 
level of DBE participation you would expect absent the effects of discrimination. You cannot simply 
rely on either the 10 percent national goal, your previous overall goal or past DBE participation rates in 
your program without reference to the relative availability of DBEs in your market. 

(c) Step 1. You must begin your goal setting process by determining a base figure for the relative 
availability of DBEs. The following are examples of approaches that you may take toward determining 
a base figure. These examples are provided as a starting point for your goal setting process. Any 
percentage figure derived from one of these examples should be considered a basis from which you 
begin when examining all evidence available in your jurisdiction. These examples are not intended as 
an exhaustive list. Other methods or combinations of methods to determine a base figure may be 
used, subject to approval by the concerned operating administration. 

(1) Use DBE Directories and Census Bureau Data. Determine the number of ready, willing and 
able DBEs in your market from your DBE directory. Using the Census Bureau's County Business 
Pattern (CBP) data base, determine the number of all ready, willing and able businesses available in 
your market that perform work in the same NAICS codes. (Information about the CBP data base may 
be obtained from the Census Bureau at their web site, www.census.gov/epcd/cbp!viewlcbpview.html.) 
Divide the number of DBEs by the number of all businesses to derive a base figure for the relative 
availability of DBEs in your market. 

(2) Use a bidders list. Determine the number of DBEs that have bid or quoted on your DOT
assisted prime contracts or subcontracts in the previous year. Determine the number of all businesses 
that have bid or quoted on prime or subcontracts in the same time period. Divide the number of DBE 
bidders and quoters by the number for all businesses to derive a base figure for the relative availability 
of DBEs in your market. 

(3) Use data from a disparity study. Use a percentage figure derived from data in a valid, 
applicable disparity study. 

(4) Use the goal of another DOT recipient. If another DOT recipient in the same, or substantially 
similar, market has set an overall goal in compliance with this rule, you may use that goal as a base 
figure for your goal. 

(5) Alternative methods. You may use other methods to determine a base figure for your overall 
goal. Any methodology you choose must be based on demonstrable evidence of local market 
conditions and be designed to ultimately attain a goal that is rationally related to the relative availability 
of DBEs in your market. 

(d) Step 2. Once you have calculated a base figure, you must examine all of the evidence 
available in your jurisdiction to determine what adjustment, if any, is needed to the base figure in order 
to arrive at your overall goal. 

(1) There are many types of evidence that must be considered when adjusting the base figure. 
These include: 

(i) The current capacity of DBEs to perform work in your DOT-assisted contracting program, as 
measured by the volume of work DB Es have performed in recent years; 

(ii) Evidence from disparity studies conducted anywhere within your jurisdiction, to the extent it is 
not already accounted for in your base figure; and 

(iii) If your base figure is the goal of another recipient, you must adjust it for differences in your 
local market and your contracting program. 

(2) If available, you must consider evidence from related fields that affect the opportunities for 
DB Es to form, grow and compete. These include, but are not limited to: 

(i) Statistical disparities in the ability of DBEs to get the financing, bonding and insurance required 
to participate in your program; 
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(ii) Data on employment, self-employment, education, training and union apprenticeship 
programs, to the extent you can relate it to the opportunities for DBEs to perform in your program. 

(3) If you attempt to make an adjustment to your base figure to account for the continuing effects 
of past discrimination (often called the "but for" factor) or the effects of an ongoing DBE program, the 
adjustment must be based on demonstrable evidence that is logically and directly related to the effect 
for which the adjustment is sought. 

(e) Once you have determined a percentage figure in accordance with paragraphs (c) and (d) of 
this section, you should express your overall goal as follows : 

(1) If you are an FHWA recipient, as a percentage of all Federal-aid highway funds you will 
expend in FHWA-assisted contracts in the forthcoming three fiscal years. 

(2) If you are an FTA or FAA recipient, as a percentage of all FT or FAA funds (exclusive of FTA 
funds to be used for the purchase of transit vehicles) thafyou will expend in FTA or FAA-assisted 
contracts in the three forthcoming fiscal years. 

(3) In appropriate cases, the FHWA, FTA or FAA Administrator may permit or require you to 
express your overall goal as a percentage of funds for a particular grant or project or group of grants 
and/or projects. Like other overall goals, a project goal may be adjusted to reflect changed 
circumstances, with the concurrence of the appropriate operating administration. 

(i) A project goal is an overall goal, and must meet all the substantive and procedural 
requirements of this section pertaining to overall goals. 

(ii) A project goal covers the entire length of the project to which it applies. 

(iii) The project goal should include a projection of the DBE participation anticipated to be 
obtained during each fiscal year covered by the project goal. 

(iv) The funds for the project to which the project goal pertains are separated from the base from 
which your regular overall goal, applicable to contracts not part of the project covered by a project 
goal , is calculated. 

(f)(1 )(i) If you set your overall goal on a fiscal year basis, you must submit it to the applicable DOT 
operating administration by August 1 at three-year intervals, based on a schedule established by the 
FHWA, FTA, or FAA, as applicable, and posted on that agency's Web site. 

(ii) You may adjust your three-year overall goal during the three-year period to which it applies, in 
order to reflect changed circumstances. You must submit such an adjustment to the concerned 
operating administration for review and approval. 

(iii) The operating administration may direct you to undertake a review of your goal if necessary to 
ensure that the goal continues to fit your circumstances appropriately. 

(iv) While you are required to submit an overall goal to FHWA, FTA, or FAA only every three 
years, the overall goal and the provisions of Sec. 26.47(c) apply to each year during that three-year 
period. 

(v) You may make, for informational purposes, projections of your expected DBE achievements 
during each of the three years covered by your overall goal. However, it is the overall goal itself, and 
not these informational projections, to which the provisions of section 26.47(c) of this part apply. 

(2) If you are a recipient and set your overall goal on a project or grant basis as provided in 
paragraph ( e )(3) of this section, you must submit the goal for review at a time determined by the 
FHWA, FTA or FAA Administrator, as applicable. 

(3) You must include with your overall goal submission a description of the methodology you used 
to establish the goal, incuding your base figure and the evidence with which it was calculated, and the 
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adjustments you made to the base figure and the evidence you relied on for the adjustments. You 
should also include a summary listing of the relevant available evidence in your jurisdiction and, where 
applicable, an explanation of why you did not use that evidence to adjust your base figure. You must 
also include your projection of the portions of the overall goal you expect to meet through race-neutral 
and race-consioous measures, respectively (see 26.51(c)). 

(4) You are not required to obtain prior operating administration concurrence with your overall 
goal. However, if the operating administration's review suggests that your overall goal has not been 
correctly calculated, or that your method for calculating goals is inadequate, the operating 
administration may, after consulting with you, adjust your overall goal or require that you do so. The 
adjusted overall goal is binding on you. 

(5) If you need additional time to collect data or take other steps to develop an approach to setting 
overall goals, you may request the approval of the concerned operating administration for an interim 
goal and/or goal-setting mechanism. Such a mechanism must: 

(i) Reflect the relative availability of DBEs in your local market to the maximum extent feasible 
given the data available to you; and 

(ii) Avoid imposing undue burdens on non-DBEs. 

(6) Timely submission and operating administration approval of your overall goal is a condition of 
eligibility for DOT financial assistance. 

(7) If you fail to establish and implement goals as provided in this section, you are not in 
compliance with this part. If you establish and implement goals in a way different from that provided in 
this part, you are not in compliance with this part. If.you fail to comply with this requirement, you are 
not eligible to receive DOT financial assistance. 

(g) In establishing an overall goal, you must provide for public participation. This public 
participation must include: 

(1) Consultation with minority, women's and general contractor groups, community organizations, 
and other officials or organizations which could be expected to have information concerning the 
availability of disadvantaged and non-disadvantaged businesses, the effects of discrimination on 
opportunities for DBEs, and your efforts to establish a level playing field for the participation of DB Es. 

(2) A published notice announcing your proposed overall goal, informing the public that the 
proposed goal and its rationale are available for inspection during normal business hours at your 
principal office for 30 days following the date of the notice, and informing the public that you and the 
Department will accept comments on the goals for 45 days from the date of the notice. The notice 
must include addresses to which comments may be sent, and you must publish it in general circulation 
media and available minority-focused media and trade association publications. 

(h) Your overall goals must provide for participation by all certified DBEs and must not be 
subdivided into group-specific goals. 

(64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000; 68 FR 
35553, June 16, 2003; 75 FR 5536, Feb. 3, 2010; 76 FR 5097, Jan. 28, 2011) 

t Back to Top 

§26.47 Can recipients be penalized for failing to meet overall goals? 

(a) You cannot be penalized, or treated by the Department as being in noncompliance with this 
rule, because your DBE participation falls short of your overall goal, unless you have failed to 
administer your program in good faith. 

(b) If you do not have an approved DBE program or overall goal, or if you fail to implement your 
program in good faith, you are in noncompliance with this part. 
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(c) If the awards and commitments shown on your Uniform Report of Awards or Commitments 
and Payments at the end of any fiscal year are less than the overall goal applicable to that fiscal year, 
you must do the following in order to be regarded by the Department as implementing your DBE 
program in good faith: 

(1) Analyze in detail the reasons for the difference between the overall goal and your awards and 
commitments in that fiscal year; 

(2) Establish specific steps and milestones to correct the problems you have identified in your 
analysis and to enable you to meet fully your goal for the new fiscal year; 

(3)(i) If you are a state highway agency; one of the 50 largest transit authorities as determined by 
the FTA; or an Operational Evolution Partnership Plan airport or other airport designated by the FAA, 
you must submit, within 90 days of the end of the fiscal year, the analysis and corrective actions 
developed under paragraphs (c)(1) and (2) of this section to the appropriate operating administration 
for approval. If the operating administration approves the report, you will be regarded as complying 
with the requirements of this section for the remainder of the fiscal year. 

(ii) As a transit authority or airport not meeting the criteria of paragraph (c)(3)(i) of this section, you 
must retain analysis and corrective actions in your records for three years and make it available to 
FTA or FAA on request for their review. 

(4) FHWA, FTA, or FAA may impose conditions on the recipient as part of its approval of the 
recipient's analysis and corrective actions including, but not limited to, modifications to your overall 
goal methodology, changes in your race-conscious/race-neutral split, or the introduction of additional 
race-neutral or race-conscious measures. 

(5) You may be regarded as being in noncompliance with this Part, and therefore subject to the 
remedies in §26.103 or §26.105 of this part and other applicable regulations, for failing to implement 
your DBE program in good faith if any of the following things occur: 

(i) You do not submit your analysis and corrective actions to FHWA, FTA, or FAA in a timely 
manner as required under paragraph (c)(3) of this section; 

(ii) FHWA, FTA, or FAA disapproves your analysis or corrective actions; or 

(iii) You do not fully implement the corrective actions to which you have committed or: conditions 
that FHWA, FTA, or FAA has imposed following review of your analysis and corrective actions. 

(d) If, as recipient, your Uniform Report of DBE Awards or Commitments and Payments or other 
information coming to the attention of FTA, FHWA, or FAA, demonstrates that current trends make it 
unlikely that you will achieve DBE awards and commitments that would be necessary to allow you to 
meet your overall goal at the end of the fiscal year, FHWA, FTA, or FAA, as applicable, may require 
you to make further good faith efforts, such as by modifying your race-conscious/race-neutral split or 
introducing additional race-neutral or race-conscious measures for the remainder of the fiscal year. 

(64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011] 

t Back to Top 

§26.49 How are overall goals established for transit vehicle manufacturers? 

(a) If you are an FTA recipient, you must require in your DBE program that each transit vehicle 
manufacturer, as a condition of being authorized to bid or propose on FT A-assisted transit vehicle 
procurements, certify that it has complied with the requirements of this section. You do not include 
FT A assistance used in transit vehicle procurements in the base amount from which your overall goal 
is calculated. 

(b) If you are a transit vehicle manufacturer, you must establish and submit for FT A's approval an 
annual overall percentage goal. In setting your overall goal, you should be guided, to the extent 
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applicable, by the principles underlying §26.45. The base from which you calculate this goal is the 
amount of FTA financial assistance included in transit vehicle contracts you will perform during the 
fiscal year in question. You must exclude from this base funds attributable to work performed outside 
the United States and its territories, possessions, and commonwealths. The requirements and 
procedures of this part with respect to submission and approval of overall goals apply to you as they 
do to recipients. 

(c) As a transit vehicle manufacturer, you may make the certification required by this section if you 
have submitted the goal this section requires and FTA has approved it or not disapproved it. 

(d) As a recipient, you may, with FTA approval, establish project-specific goals for DBE 
participation in the procurement of transit vehicles in lieu of complying through the procedures of this 
section. 

(e) If you are an FHWA or FAA recipient, you may, with FHWA or FAA approval, use the 
procedures of this section with respect to procurements of vehicles or specialized equipment. If you 
choose to do so, then the manufacturers of this equipment must meet the same requirements 
(including goal approval by FHWA or FAA) as transit vehicle manufacturers must meet in FT A-assisted 
procurements. 

t. Back to Top 

§26.51 What means do recipients use to meet overall goals? 

(a) You must meet the maximum feasible portion of your overall goal by using race-neutral means 
of facilitating DBE participation. Race-neutral DBE participation includes any time a DBE wins a prime 
contract through customary competitive procurement procedures, is awarded a subcontract on a prime 
contract that does not carry a DBE goal , or even if there is a DBE goal, wins a subcontract from a 
prime contractor that did not consider its DBE status in making the award (e.g. , a prime contractor that 
uses a strict low bid system to award subcontracts). 

(b) Race-neutral means include, but are not limited to, the following: 

( 1) Arranging solicitations, times for the presentation of bids, quantities, specifications, and 
delivery schedules in ways that facilitate participation by DBEs and other small businesses and by 
making contracts more accessible to small businesses, by means such as those provided under 
§26.39 of this part. 

(2) Providing assistance in overcoming limitations such as inability to obtain bonding or financing 
(e.g., by such means as simplifying the bonding process, reducing bonding requirements, eliminating 
the impact of surety costs from bids, and providing services to help DB Es, and other small businesses, 
obtain bonding and financing); 

(3) Providing technical assistance and other services; 

(4) Carrying out information and communications programs on contracting procedures and 
specific contract opportunities (e.g. , ensuring the inclusion of DBEs, and other small businesses, on 
recipient mailing lists for bidders; ensuring the dissemination to bidders on prime contracts of lists of 
potential subcontractors; provision of information in languages other than English, where appropriate); 

(5) Implementing a supportive services program to develop and improve immediate and long-term 
business management, record keeping, and financial and accounting capability for DBEs and other 
small businesses; 

(6) Providing services to help DBEs, and other small businesses, improve long-term development, 
increase opportunities to participate in a variety of kinds of work, handle increasingly significant 
projects, and achieve eventual self-sufficiency; 

(7) Establishing a program to assist new, start-up firms, particularly in fields in which DBE 
participation has historically been low; 
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(8) Ensuring distribution of your DBE directory, through print and electronic means, to the widest 
feasible universe of potential prime contractors; and 

(9) Assisting DB Es, and other small businesses, to develop their capability to utilize emerging 
technology and conduct business through electronic media. 

(c) Each time you submit your overall goal for review by the concerned operating administration, 
you must also submit your projection of the portion of the goal that you expect to meet through race
neutral means and your basis for that projection. This projection is subject to approval by the 
concerned operating administration, in conjunction with its review of your overall goal. 

(d) You must establish contract goals to meet any portion of your overall goal you do not project 
being able to meet using race-neutral means. 

( e) The following provisions apply to the use of contract goals: 

(1) You may use contract goals only on those DOT-assisted contracts that have subcontracting 
possibilities. 

(2) You are not required to set a contract goal on every DOT-assisted contract. You are not 
required to set each contract goal at the same percentage level as the overall goal. The goal for a 
specific contract may be higher or lower than that percentage level of the overall goal , depending on 
such factors as the type of work involved, the location of the work, and the availability of DBEs for the 
work of the particular contract. However, over the period covered by your overall goal, you must set 
contract goals so that they will cumulatively result in meeting any portion of your overall goal you do 
not project being able to meet through the use of race-neutral means. 

(3) Operating administration approval of each contract goal is not necessarily required. However, 
operating administrations may review and approve or disapprove any contract goal you establish. 

(4) Your contract goals must provide for participation by all certified DBEs and must not be 
subdivided into group-specific goals. 

(f) To ensure that your DBE program continues to be narrowly tailored to overcome the effects of 
discrimination, you must adjust your use of contract goals as follows: 

(1) If your approved projection under paragraph (c) of this section estimates that you can meet 
your entire overall goal for a given year through race-neutral means, you must implement your 
program without setting contract goals during that year, unless it becomes necessary in order meet 
your overall goal. 

Example to paragraph (f)(1): Your overall goal for Year 1is12 percent. You estimate that you can obtain 12 
percent or more DBE participation through the use of race-neutral measures, without any use of contract goals. 
In this case, you do not set any contract goals for the contracts that will be performed in Year 1. However, if part 
way through Year 1, your DBE awards or commitments are not at a level that would permit you to achieve your 
overall goal for Year 1, you could begin setting race-conscious DBE contract goals during the remainder of the 
year as part of your obligation to implement your program in good faith. 

(2) If, during the course of any year in which you are using contract goals, you determine that you 
will exceed your overall goal , you must reduce or eliminate the use of contract goals to the extent 
necessary to ensure that the use of contract goals does not result in exceeding the overall goal. If you 
determine that you will fall short of your overall goal, then you must make appropriate modifications in 
your use of race-neutral and/or race-conscious measures to allow you to meet the overall goal. 

Example to paragraph (f)(2): In Year II, your overall goal is 12 percent. You have estimated that you can 
obtain 5 percent DBE participation through use of race-neutral measures. You therefore plan to obtain the 
remaining 7 percent participation through use of DBE goals. By September, you have already obtained 11 
percent DBE participation for the year. For contracts let during the remainder of the year, you use contract goals 
only to the extent necessary to obtain an additional one percent DBE participation. However, if you determine in 
September that your participation for the year is likely to be only 8 percent total, then you would increase your 
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use of race-neutral and/or race-conscious means during the remainder of the year in order to achieve your 
overall goal. 

(3) If the DBE participation you have obtained by race-neutral means alone meets or exceeds 
your overall goals for two consecutive years, you are not required to make a projection of the amount 
of your goal you can meet using such means in the next year. You do not set contract goals on any 
contracts in the next year. You continue using only race-neutral means to meet your overall goals 
unless and until you do not meet your overall goal for a year. 

Example to paragraph (f)(3): Your overall goal for Years I and Year II is 10 percent. The DBE participation 
you obtain through race-neutral measures alone is 10 percent or more in each year. (For this purpose, it does 
not matter whether you obtained additional DBE participation through using contract goals in these years.) In 
Year Ill and following years, you do not need to make a projection under paragraph (c) of this section of the 
portion of your overall goal you expect to meet using race-neutral means. You simply use race-neutra l means to 
achieve your overall goals. However, if in Year VI your DBE participation falls short of your overall goal, then you 
must make a paragraph (c) projection for Year VII and, if necessary, resume use of contract goals in that year. 

( 4) If you obtain DBE participation that exceeds your overall goal in two consecutive years through 
the use of contract goals (i.e., not through the use of race-neutral means atone), you must reduce your 
use of contract goals proportionately in the following year. 

Example to paragraph (f)(4): In Years I and II, your overall goal is 12 percent, and you obtain 14 and 16 
percent DBE participation, respectively. You have exceeded your goals over the two-year period by an average 
of 25 percent. In Year Ill , your overall goal is again 12 percent, and your paragraph (c) projection estimates that 
you will obtain 4 percent DBE participation through race-neutral means and 8 percent through contract goals. 
You then reduce the contract goal projection by 25 percent (i.e., from 8 to 6 percent) and set contract goals 
accordingly during the year. If in Year Ill you obtain 11 percent participation , you do not use this contract goal 
adjustment mechanism for Year IV, because there have not been two consecutive years of exceeding overall 
goals. 

(g) In any year in which you project meeting part of your goal through race-neutral means and the 
remainder through contract goals, you must maintain data separately on DBE achievements in those 
contracts with and without contract goals, respectively. You must report this data to the concerned 
operating administration as provided in §26.11 . 

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011] 
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§26.53 What are the good faith efforts procedures recipients follow in situations where there 
are contract goals? 

(a) When you have established a DBE contract goal, you must award the contract only to a 
bidder/offeror who makes good faith efforts to meet it. You must determine that a bidder/offeror has 
made good faith efforts if the bidder/offeror does either of the following things: 

( 1) Documents that it has obtained enough DBE participation to meet the goal; or 

(2) Documents that it made adequate good faith efforts to meet the goal, even though it did not 
succeed in obtaining enough DBE participation to do so. If the bidder/offeror does document adequate 
good faith efforts, you must not deny award of the contract on the basis that the bidder/offeror failed to 
meet the goal. See Appendix A of this part for guidance in determining the adequacy of a 
bidder/offeror's good faith efforts. 

(b) In your solicitations for DOT-assisted contracts for which a contract goal has been established, 
you must require the following: 

(1) Award of the contract will be conditioned on meeting the requirements of this section; 

(2) All bidders/offerors will be required to submit the following information to the recipient, at the 
time provided in paragraph (b )(3) of this section: 
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(i) The names and addresses of DBE firms that will participate in the contract; 

(ii) A description of the work that each DBE will perform; 

(iii) The dollar amount of the participation of each DBE firm participating; 
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(iv) Written documentation of the bidder/offeror's commitment to use a DBE subcontractor whose 
participation it submits to meet a contract goal; 

(v) Written confirmation from the DBE that it is participating in the contract as provided in the 
prime contractor's commitment; and 

(vi) If the contract goal is not met, evidence of good faith efforts (see Appendix A of this part); and 

(3) At your discretion, the bidder/offeror must present the information required by paragraph (b)(2) 
of this section-

(i) Under sealed bid procedures, as a matter of responsiveness, or with initial proposals, under 
contract negotiation procedures; or 

(ii) At any time before you commit yourself to the performance of the contract by the 
bidder/offeror, as a matter of responsibility. 

(c) You must make sure all information is complete and accurate and adequately documents the 
bidder/offeror's good faith efforts before committing yourself to the performance of the contract by the 
bidder/offeror. 

(d) If you determine that the apparent successful bidder/offeror has failed to meet the 
requirements of paragraph (a) of this section, you must, before awarding the contract, provide the 
bidder/offeror an opportunity for administrative reconsideration. 

(1) As part of this reconsideration, the bidder/offeror must have the opportunity to provide written 
documentation or argument concerning the issue of whether it met the goal or made adequate good 
faith efforts to do so. 

(2) Your decision on reconsideration must be made by an official who did not take part in the 
original determination that the bidder/offeror failed to meet the goal or make adequate good faith 
efforts to do so. 

(3) The bidder/offeror must have the opportunity to meet in person with your reconsideration 
official to discuss the issue of whether it met the goal or made adequate good faith efforts to do so. 

(4) You must send the bidder/offeror a written decision on reconsideration, explaining the basis for 
finding that the bidder did or did not meet the goal or make adequate good faith efforts to do so. 

(5) The result of the reconsideration process is not administratively appealable to the Department 
of Transportation. 

(e) In a "design-build" or "turnkey" contracting situation, in which the recipient lets a master 
contract to a contractor, who in turn lets subsequent subcontracts for the work of the project, a 
recipient may establish a goal for the project. The master contractor then establishes contract goals, 
as appropriate, for the subcontracts it lets. Recipients must maintain oversight of the master 
contractor's activities to ensure that they are conducted consistent with the requirements of this part. 

(f)(1) You must require that a prime contractor not terminate a DBE subcontractor listed in 
response to paragraph (b)(2) of this section (or an approved substitute DBE firm) without your prior 
written consent. This includes, but is not limited to, instances in which a prime contractor seeks to 
perform work originally designated for a DBE subcontractor with its own forces or those of an affiliate, 
a non-DBE firm, or with another DBE firm . 
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(2) You may provide such written consent only if you agree, for reasons stated in your 
concurrence document, that the prime contractor has good cause to terminate the DBE firm. 

(3) For purposes of this paragraph, good cause includes the following circumstances: 

(i) The listed DBE subcontractor fails or refuses to execute a written contract; 

(ii) The listed DBE subcontractor fails or refuses to perform the work of its subcontract in a way 
consistent with normal industry standards. Provided, however, that good cause does not exist if the 
failure or refusal of the DBE subcontractor to perform its work on the subcontract results from the bad 
faith or discriminatory action of the prime contracor; 

(iii) The listed DBE subcontractor fails or refuses to meet the prime contractor's reasonable, 
nondiscriminatory bond requi rements. 

(iv) The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit unworthiness; 

(v) The listed DBE subcontractor is ineligible to work on public works projects because of 
suspension and debarment proceedings pursuant 2 CFR Parts 180, 215 and 1,200 or applicable state 
law; 

(vii) You have determined that the listed DBE subcontractor is not a responsible contractor; 

(vi) The listed DBE subcontractor voluntarily withdraws from the project and provides to you 
written notice of its withdrawal; 

(vii) The listed DBE is ineligible to receive DBE credit for the type of work required; 

(viii) A DBE owner dies or becomes disabled with the result that the listed DBE contractor is 
unable to complete its work on the contract; 

(ix) Other documented good cause that you determine compels the termination of the DBE 
subcontractor. Provided, that good cause does not exist if the prime contractor seeks to terminate a 
DBE it relied upon to obtain the contract so that the prime contractor can self-perform the work for 
which the DBE contractor was engaged or so that the prime contractor can substitute another DBE or 
non-DBE contractor after contract award. 

( 4) Before transmitting to you its request to terminate and/or substitute a DBE subcontractor, the 
prime contractor must give notice in writing to the DBE subcontractor, with a copy to you, of its intent 
to request to terminate and/or substitute, and the reason for the request. 

(5) The prime contractor must give the DBE five days to respond to the prime contractor's notice 
and advise you and the contractor of the reasons, if any, why it objects to the proposed termination of 
its subcontract and why you should not approve the prime contractor's action. If required in a particular 
case as a matter of public necessity (e.g., safety), you may provide a response period shorter than five 
days. 

(6) In addition to post-award terminations, the provisions of this section apply to preaward 
deletions of or substitutions for DBE firms put forward by offerers in negotiated procurements. 

(g) When a DBE subcontractor is terminated, or fails to complete its work on the contract for any 
reason , you must require the prime contractor to make good faith efforts to find another DBE 
subcontractor to substitute for the original DBE. These good faith efforts shall be directed at finding 
another DBE to perform at least the same amount of work under the contract as the DBE that was 
terminated, to the extent needed to meet the contract goal you established for the procurement. 

(h) You must include in each prime contract a provision for appropriate administrative remedies 
that you will invoke if the prime contractor fails to comply with the requirements of this section. 
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(i) You must apply the requirements of this section to DBE bidders/offerors for prime contracts. In 
determining whether a DBE bidder/offeror for a prime contract has met a contract goal, you count the 
work the DBE has committed to performing with its own forces as well as the work that it has 
committed to be performed by DBE subcontractors and DBE suppliers. 

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011] 

t. Back to Top 

§26.55 How is DBE participation counted toward goals? 

(a) When a DBE participates in a contract, you count only the value of the work actually 
performed by the DBE toward DBE goals. 

(1) Count the entire amount of that portion of a construction contract (or other contract not 
covered by paragraph (a)(2) of this section) that is performed by the DBE's own forces. Include the 
cost of supplies and materials obtained by the DBE for the work of the contract, including supplies 
purchased or equipment leased by the DBE (except supplies and equipment the DBE subcontractor 
purchases or leases from the prime contractor or its affiliate). 

(2) Count the entire amount of fees or commissions charged by a DBE firm for providing a bona 
fide service, such as professional, technical, consultant, or managerial services, or for providing bonds 
or insurance specifically required for the performance of a DOT-assisted contract, toward DBE goals, 
provided you determine the fee to be reasonable and not excessive as compared with fees 
customarily allowed for similar services. 

(3) When a DBE subcontracts part of the work of its contract to another firm, the value of the 
subcontracted work may be counted toward DBE goals only if the DB E's subcontractor is itself a DBE. 
Work that a DBE subcontracts to a non-DBE firm does not count toward DBE goals. 

{b) When a DBE performs as a participant in a joint venture, count a portion of the total dollar 
value of the contract equal to the distinct, clearly defined portion of the work of the contract that the 
DBE performs with its own forces toward DBE goals. 

(c) Count expenditures to a DBE contractor toward DBE goals only if the DBE is performing a 
commercially useful function on that contract. 

( 1) A DBE performs a commercially useful function when it is responsible for execution of the work 
of the contract and is carrying out its responsibilities by actually performing, managing, and 
supervising the work involved. To perform a commercially useful function, the DBE must also be 
responsible, with respect to materials and supplies used on the contract, for negotiating price, 
determining quality and quantity, ordering the material, and installing {where applicable) and paying for 
the material itself. To determine whether a DBE is performing a commercially useful function, you must 
evaluate the amount of work subcontracted, industry practices, whether the amount the firm is to be 
paid under the contract is commensurate with the work it is actually performing and the DBE credit 
claimed for its performance of the work, and other relevant factors. 

(2) A DBE does not perform a commercially useful function if its role is limited to that of an extra 
participant in a transaction, contract, or project through which funds are passed in order to obtain the 
appearance of DBE participation. In determining whether a DBE is such an extra participant, you must 
examine similar transactions, particularly those in which DBEs do not participate. 

(3) If a DBE does not perform or exercise responsibility for at least 30 percent of the total cost of 
its contract with its own work force, or the DBE subcontracts a greater portion of the work of a contract 
than would be expected on the basis of normal industry practice for the type of work involved, you 
must presume that it is not performing a commercially useful function. 

( 4) When a DBE is presumed not to be performing a commercially useful function as provided in 
paragraph (c)(3) of this section, the DBE may present evidence to rebut this presumption. You may 
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determine that the firm is performing a commercially useful function given the type of work involved 
and normal industry practices. 

(5) Your decisions on commercially useful function matters are subject to review by the concerned 
operating administration, but are not administratively appealable to DOT. 

(d) Use the following factors in determining whether a DBE trucking company is performing a 
commercially useful function: 

(1) The DBE must be responsible for the management and supervision of the entire trucking 
operation for which it is responsible on a particular contract, and there cannot be a contrived 
arrangement for the purpose of meeting DBE goals. 

(2) The DBE must itself own and operate at least one fully licensed, insured, and operational truck 
used on the contract. 

(3) The DBE receives credit for the total value of the transportation services it provides on the 
contract using trucks it owns, insures, and operates using drivers it employs. 

(4) The DBE may lease trucks from another DBE firm, including an owner-operator who is certified 
as a DBE. The DBE who leases trucks from another DBE receives credit for the total value of the 
transportation services the lessee DBE provides on the contract. 

(5) The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The 
DBE who leases trucks from a non-DBE is entitled to credit for the total value of transportation 
services provided by non-DBE lessees not to exceed the value of transportation services provided by 
DBE-owned trucks on the contract. Additional participation by non-DBE lessees receives credit only 
for the fee or commission it receives as a result of the lease arrangement. If a recipient chooses this 
approach, it must obtain written consent from the appropriate Department Operating Administration. 

Example to this paragraph (d)(5): DBE Firm X uses two of its own trucks on a contract. It leases two trucks 
from DBE Firm Y and six trucks from non-DBE Firm Z. DBE credit would be awarded for the total value of 
transportation services provided by Firm X and Firm Y, and may also be awarded for the total value of 
transportation services provided by four of the six trucks provided by Firm Z. In all, full credit would be allowed 
for the participation of eight trucks. With respect to the other two trucks provided by Firm Z, DBE credit could be 
awarded only for the fees or commissions pertaining to those trucks Firm X receives as a result of the lease with 
Firm Z. 

(6) For purposes of this paragraph (d), a lease must indicate that the DBE has exclusive use of 
and control over the truck. This does not preclude the leased truck from working for others during the 
term of the lease with the consent of the DBE, so long as the lease gives the DBE absolute priority for 
use of the leased truck. Leased trucks must display the name and identification number of the DBE. 

(e) Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the 
following : 

( 1 )(i) If the materials or supplies are obtained from a DBE manufacturer, count 100 percent of the 
cost of the materials or supplies toward DBE goals. 

(ii) For purposes of this paragraph (e)(1 ), a manufacturer is a firm that operates or maintains a 
factory or establishment that produces, on the premises, the materials, supplies, articles, or equipment 
required under the contract and of the general character described by the specifications. 

(2)(i) If the materials or supplies are purchased from a DBE regular dealer, count 60 percent of 
the cost of the materials or supplies toward DBE goals. 

(ii) For purposes of this section, a regular dealer is a firm that owns, operates, or maintains a 
store, warehouse, or other establishment in which the materials, supplies, articles or equipment of the 
general character described by the specifications and required under the contract are bought, kept in 
stock, and regularly sold or leased to the public in the usual course of business. 
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(A) To be a regular dealer, the firm must be an established, regular business that engages, as its 
principal business and under its own name, in the purchase and sale or lease of the products in 
question. 

(B) A person may be a regular dealer in such bulk items as petroleum products, steel, cement, 
gravel, stone, or asphalt without owning, operating, or maintaining a place of business as provided in 
this paragraph (e)(2)(ii) if the person both owns and operates distribution equipment for the products. 
Any supplementing of regular dealers' own distribution equipment shall be by a long-term lease 
agreement and not on an ad hoc or contract-by-contract basis. 

(C) Packagers, brokers, manufacturers' representatives, or other persons who arrange or 
expedite transactions are not regular dealers within the meaning of this paragraph (e)(2). 

(3) With respect to materials or supplies purchased from a DBE which is neither a manufacturer 
nor a regular dealer, count the entire amount of fees or commissions charged for assistance in the 
procurement of the materials and supplies, or fees or transportation charges for the delivery of 
materials or supplies required on a job site, toward DBE goals, provided you determine the fees to be 
reasonable and not excessive as compared with fees customarily allowed for similar services. Do not 
count any portion of the cost of the materials and supplies themselves toward DBE goals, however. 

(f) If a firm is not currently certified as a DBE in accordance with the standards of subpart D of this 
part at the time of the execution of the· contract, do not count the firm's participation toward any DBE 
goals, except as provided for in §26.87(i)). 

(g) Do not count the dollar value of work performed under a contract with a firm after it has ceased 
to be certified toward your overall goal. 

(h) Do not count the participation of a DBE subcontractor toward a contractor's final compliance 
with its DBE obligations on a contract until the amount being counted has actually been paid to the 
DBE. 

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951 , Nov. 15, 2000; 68 FR 35554, June 16, 2003] 

'l Back to Top 

Subpart D-Certification Standards 

t Back to Top 

§26.61 How are burdens of proof allocated in the certification process? 

(a) In determining whether to certify a firm as eligible to participate as a DBE, you must apply the 
standards of this subpart. 

(b) The firm seeking certification has the burden of demonstrating to you, by a preponderance of 
the evidence, that it meets the requirements of this subpart concerning group membership or 
individual disadvantage, business size, ownership, and control. 

(c) You must rebuttably presume that members of the designated groups identified in §26.67(a) 
are socially and economically disadvantaged. This means they do not have the burden of proving to 
you that they are socially and economically disadvantaged. In order to obtain the benefit of the 
rebuttable presumption, individuals must submit a signed, notarized statement that they are a member 
of one of the groups in §26.67(a). Applicants do have the obligation to provide you information 
concerning their economic disadvantage (see §26.67). 

(d) Individuals who are not presumed to be socially and economically disadvantaged, and 
individuals concerning whom the presumption of disadvantage has been rebutted, have the burden of 
proving to you, by a preponderance of the evidence, that they are socially and economically 
disadvantaged. (See Appendix E of this part.) 

http://www.ecfr.gov/cgi-bin/text-idx?SID=5908395e0766e 13235f7a298 l eb51698&node=... 1/27/2014 



eCFR- Code of Federal Regulations Page 26 of70 

(e) You must make determinations concerning whether individuals and firms have met their 
burden of demonstrating group membership, ownership, control, and social and economic 
disadvantage (where disadvantage must be demonstrated on an individual basis) by considering all 
the facts in the record, viewed as a whole . 

(64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003] 

t. Back to Top 

§26.63 What rules govern group membership determinations? 

(a)(1) If, after reviewing the signed notarized statement of membership in a presumptively 
disadvantaged group (see §26.61(c)), you have a well founded reason to question the individual's 
claim of membership in that group, you must require the individual to present additional evidence that 
he or she is a member of the group. 

(2) You must provide the individual a written explanation of your reasons for questioning his or her 
group membership and a written request for additional evidence as outlined in paragraph (b) of this 
section. 

(3) In implementing this section, you must take special care to ensure that you do not impose a 
disproportionate burden on members of any particular designated group. Imposing a disproportionate 
burden on members of a particular group could violate §26. 7(b) and/or Title VI of the Civil Rights Act of 
1964 and 49 CFR part 21. 

(b) In making such a determination, you must consider whether the person has held himself out to 
be a member of the group over a long period of time prior to application for certification and whether 
the person is regarded as a member of the group by the relevant community. You may require the 
applicant to produce appropriate documentation of group membership. 

(1) If you determine that an individual claiming to be a member of a group presumed to be 
disadvantaged is not a member of a designated disadvantaged group, the individual must demonstrate 
social and economic disadvantage on,an individual basis. 

(2) Your decisions concerning membership in a designated group are subject to the certification 
appeals procedure of §26.89. 

(64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003] 

t Back to Top 

§26.65 What rules govern business size determinations? 

(a) To be an eligible DBE, a firm (including its affiliates) must be an existing small business, as 
defined by Small Business Administration (SBA) standards. As a recipient, you must apply current 
SBA business size standard( s) found in 13 CFR part 121 appropriate to the type( s) of work the firm 
seeks to perform in DOT-assisted contracts. 

(b) Even if it meets the requirements of paragraph (a) of this section, a firm is not an eligible DBE 
in any Federal fiscal year if the firm (including its affiliates) has had average annual gross receipts, as 
defined by SBA regulations (see 13 CFR 121.402), over the firm's previous three fiscal years, in 
excess of $22.41 million. 

(c) The Department adjusts the number in paragraph (b) of this section annually using the 
Department of Commerce price deflators for purchases by State and local governments as the basis 
for this adjustment. 

(7 4 FR 15224, Apr. 3, 2009] 
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§26.67 What rules determine social and economic disadvantage? 

(a) Presumption of disadvantage. (1) You must rebuttably presume that citizens of the United 
States (or lawfully admitted permanent residents) who are women, Black Americans, Hispanic 
Americans, Native Americans, Asian-Pacific Americans, Subcontinent Asian Americans, or other 
minorities found to be disadvantaged by the SBA, are socially and economically disadvantaged 
individuals. You must require applicants to submit a signed, notarized certification that each 
presumptively disadvantaged owner is, in fact, socially and economically disadvantaged. 

(2)(i) You must require each individual owner of a firm applying to participate as a DBE, whose 
ownership and control are relied upon for DBE certification to certify that he or she has a personal net 
worth that does not exceed $1.32 million. 

(ii) You must require each individual who makes this certification to support it with a signed, 
notarized statement of personal net worth, with appropriate supporting documentation. This statement 
and documentation must not be unduly lengthy, burdensome, or intrusive. 

(iii) In determining an individual's net worth, you must observe the following requirements: 

(A) Exclude an individual's ownership interest in the applicant firm; 

(B) Exclude the individual's equity in his or her primary residence (except any portion of such 
equity that is attributable to excessive withdrawals from the applicant firm). 

(C) Do not use a contingent liability to reduce an individual's net worth. 

(D) With respect to assets held in vested pension plans, Individual Retirement Accounts, 401(k) 
accounts, or other retirement savings or investment programs in which the assets cannot be 
distributed to the individual at the present time without significant adverse tax or interest 
consequences, include only the present value of such assets, less the tax and interest penalties that 
would accrue if the asset were distributed at the present time. 

(iv) Notwithstanding any provision of Federal or state law, you must not release an individual's 
personal net worth statement nor any documents pertaining to it to any third party without the written 
consent of the submitter. Provided, that you must transmit this information to DOT in any certification 
appeal proceeding under section 26.89 of this part or to any other state to which the individual's firm 
has applied for certification under §26.85 of this part. 

(b) Rebuttal of presumption of disadvantage. (1) If the statement of personal net worth that an 
individual submits under paragraph (a)(2) of this section shows that the individual's personal net worth 
exceeds $1.32 million, the individual's presumption of economic disadvantage is rebutted . You are not 
required to have a proceeding under paragraph (b )(2) of this section in order to rebut the presumption 
of economic disadvantage in this case. 

(2) If you have a reasonable basis to believe that an individual who is a member of one of the 
designated groups is not, in fact, socially and/or economically disadvantaged you may, at any time, 
start a proceeding to determine whether the presumption should be regarded as rebutted with respect 
to that individual. Your proceeding must follow the procedures of §26.87. 

(3) In such a proceeding, you have the burden of demonstrating, by a preponderance of the 
evidence, that the individual is not socially and economically disadvantaged. You may require the 
individual to produce information relevant to the determination of his or her disadvantage. 

(4) When an individual's presumption of social and/or economic disadvantage has been rebutted , 
his or her ownership and control of the firm in question cannot be used for purposes of DBE eligibility 
under this subpart unless and until he or she makes an individual showing of social and/or economic 
disadvantage. If the basis for rebutting the presumption is a determination that the individual's 
personal net worth exceeds $1.32 million, the individual is no longer eligible for participation in the 
program and cannot regain eligibility by making an individual showing of disadvantage. 
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( c) (Reserved] 

(d) Individual determinations of social and economic disadvantage. Firms owned and controlled 
by individuals who are not presumed to be socially and economically disadvantaged (including 
individuals whose presumed disadvantage has been rebutted) may apply for DBE certification. You 
must make a case-by-case determination of whether each individual whose ownership and control are 
relied upon for DBE certification is socially and economically disadvantaged. In such a proceeding, the 
applicant firm has the burden of demonstrating to you, by a preponderance of the evidence, that the 
individuals who own and control it are socially and economically disadvantaged. An individual whose 
personal net worth exceeds $1 .32 million shall not be deemed to be economically disadvantaged. In 
making these determinations, use the guidance found in Appendix E of this part. You must require that 
applicants provide sufficient information to permit determinations under the guidance of Appendix E of 
this part. 

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35554, June 16, 2003; 76 FR 
5099,Jan.28,2011] 

t. Back to Top 

§26.69 What rules govern determinations of ownership? 

(a) In determining whether the socially and economically disadvantaged participants in a firm own 
the firm, you must consider all the facts in the record, viewed as a whole. 

(b) To be an eligible DBE, a firm must be at least 51 percent owned by socially and economically 
disadvantaged individuals. 

(1) In the case of a corporation, such individuals must own at least 51 percent of the each class of 
voting stock outstanding and 51 percent of the aggregate of all stock outstanding. 

(2) In the case of a partnership, 51 percent of each class of partnership interest must be owned by 
socially and economically disadvantaged individuals. Such ownership must be reflected in the firm's 
partnership agreement. 

(3) In the case of a limited liability company, at least 51 percent of each class of member interest 
must be owned by socially and economically disadvantaged individuals. 

(c) The firm's ownership by socially and economically disadvantaged individuals must be real, 
substantial, and continuing, going beyond proforma ownership of the firm as reflected in ownership 
documents. The disadvantaged owners must enjoy the customary incidents of ownership, and share in 
the risks and profits commensurate with their ownership interests, as demonstrated by the substance, 
not merely the form, of arrangements. 

(d) All securities that constitute ownership of a firm shall be held directly by disadvantaged 
persons. Except as provided in this paragraph (d), no securities or assets held in trust, or by any 
guardian for a minor, are considered as held by disadvantaged persons in determining the ownership 
of a firm. However, securities or assets held in trust are regarded as held by a disadvantaged 
individual for purposes of determining ownership of the firm, if-

( 1) The beneficial owner of securities or assets held in trust is a disadvantaged individual, and the 
trustee is the same or another such individual; or 

(2) The beneficial owner of a trust is a disadvantaged individual who, rather than the trustee, 
exercises effective control over the management, policy-making, and daily operational activities of the 
firm. Assets held in a revocable living trust may be counted only in the situation where the same 
disadvantaged individual is the sole grantor, beneficiary, and trustee. 

(e) The contributions of capital or expertise by the socially and economically disadvantaged 
owners to acquire their ownership interests must be real and substantial. Examples of insufficient 
contributions include a promise to contribute capital, an unsecured note payable to the firm or an 
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owner who is not a disadvantaged individual, or mere participation in a firm's activities as an 
employee. Debt instruments from financial institutions or other organizations that lend funds in the 
normal course of their business do not render a firm ineligible, even if the debtor's ownership interest 
is security for the loan. 

(f) The following requirements apply to situations in which expertise is relied upon as part of a 
disadvantaged owner's contribution to acquire ownership: 

(1) The owner's expertise must be

(i) In a specialized field ; 

(ii) Of outstanding quality; 

(iii) In areas critical to the firm's operations; 

(iv) Indispensable to the firm's potential success; 

(v) Specific to the type of work the firm performs; and 

(vi) Documented in the records of the firm. These records must clearly show the contribution of 
expertise and its value to the firm. 

(2) The individual whose expertise is relied upon must have a significant financial investment in 
the firm. 

(g) You must always deem as held by a socially and economically disadvantaged individual, for 
purposes of determining ownership, all interests in a business or other assets obtained by the 
individual-

(1) As the result of a final property settlement or court order in a divorce or legal separation, 
provided that no term or condition of the agreement or divorce decree is inconsistent with this section; 
or 

(2) Through inheritance, or otherwise because of the death of the former owner. 

(h)(1) You must presume as not being held by a socially and economically disadvantaged 
individual, for purposes of determining ownership, all interests in a business or other assets obtained 
by the individual as the result of a gift, or transfer without adequate consideration, from any non
disadvantaged individual or non-DBE firm who is-

(i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that 
firm; 

(ii) Involved in the same or a similar line of business; or 

(iii) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which 
the individual is seeking certification. 

(2) To overcome this presumption and permit the interests or assets to be counted, the 
disadvantaged individual must demonstrate to you, by clear and convincing evidence, that-

(i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining 
certification as a DBE; and 

(ii) The disadvantaged individual actually controls the management, policy, and operations of the 
firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the 
gift or transfer. 

(i) You must apply the following rules in situations in which marital assets form a basis for 
ownership of a firm: 
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(1) When marital assets (other than the assets of the business in question), held jointly or as 
community property by both spouses, are used to acquire the ownership interest asserted by one 
spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with 
his or her own individual resources, provided that the other spouse irrevocably renounces and 
transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which 
either spouse or the firm is domiciled. You do not count a greater portion of joint or community 
property assets toward ownership than state law would recognize as belonging to the socially and 
economically disadvantaged owner of the applicant firm. 

(2) A copy of the document legally transferring and renouncing the other spouse's rights in the 
jointly owned or community assets used to acquire an ownership interest in the firm must be included 
as part of the firm's application for DBE certification. 

U) You may consider the following factors in determining the ownership of a firm. However, you 
must not regard a contribution of capital as failing to be real and substantial, or find a firm ineligible, 
solely because-

( 1) A socially and economically disadvantaged individual acquired his or her ownership interest as 
the result of a gift, or transfer without adequate consideration, other than the types set forth in 
paragraph (h) of this section; 

(2) There is a provision for the co-signature of a spouse who is not a socially and economically 
disadvantaged individual on financing agreements, contracts for the purchase or sale of real or 
personal property, bank signature cards, or other documents; or 

(3) Ownership of the firm in question or its assets is transferred for adequate consideration from a 
spouse who is not a socially and economically disadvantaged individual to a spouse who is such an 
individual. In this case, you must give particularly close and careful scrutiny to the ownership and 
control of a firm to ensure that it is owned and controlled , in substance as well as in form, by a socially 
and economically disadvantaged individual. 

t. Back to Top 

§26.71 What rules govern determinations concerning control? 

(a) In determining whether socially and economically disadvantaged owners control a firm, you 
must consider all the facts in the record, viewed as a whole . 

(b) Only an independent business may be certified as a DBE. An independent business is one the 
viability of which does not depend on its relationship with another firm or firms. 

(1) In determining whether a potential DBE is an independent business, you must scrutinize 
relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or 
bonding support, and other resources. 

(2) You must consider whether present or recent employer/employee relationships between the 
disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE 
firms compromise the independence of the potential DBE firm. 

(3) You must examine the firm's relationships with prime contractors to determine whether a 
pattern of exclusive or primary dealings with a prime contractor compromises the independence of the 
potential DBE firm. 

(4) In considering factors related to the independence of a potential DBE firm, you must consider 
the consistency of relationships between the potential DBE and non-DBE firms with normal industry 
practice. 

(c) A DBE firm must not be subject to any formal or informal restrictions which limit the customary 
discretion of the socially and economically disadvantaged owners. There can be no restrictions 
through corporate charter provisions, by-law provisions, contracts or any other formal or informal 
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devices (e.g., cumulative voting rights, voting powers attached to different classes of stock, 
employment contracts, requirements for concurrence by non-disadvantaged partners, conditions 
precedent or subsequent, executory agreements, voting trusts, restrictions on or assignments of voting 
rights) that prevent the socially and economically disadvantaged owners, without the cooperation or 
vote of any non-disadvantaged individual, from making any business decision of the firm . This 
paragraph does not preclude a spousal co-signature on documents as provided for in §26.69U)(2). 

(d) The socially and economically di"sadvantaged owners must possess the power to direct or 
cause the direction of the management and policies of the firm and to make day-to-day as well as long 
-term decisions on matters of management, policy and operations. 

(1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief 
executive officer or president). 

(2) In a corporation, disadvantaged owners must control the board of directors. 

(3) In a partnership, one or more disadvantaged owners must serve as general partners, with 
control over all partnership decisions. 

(e) Individuals who are not socially and economically disadvantaged may be involved in a DBE 
firm as owners, managers, employees, stockholders, officers, and/or directors. Such individuals must 
not, however, possess or exercise the power to control the firm , or be disproportionately responsible 
for the operation of the firm. 

(f) The socially and economically disadvantaged owners of the firm may delegate various areas of 
the management, policymaking, or daily operations of the firm to other participants in the firm, 
regardless of whether these participants are socially and economically disadvantaged individuals. 
Such delegations of authority must be revocable , and the socially and economically disadvantaged 
owners must retain the power to hire and fire any person to whom such authority is delegated. The 
managerial role of the socially and economically disadvantaged owners in the firm's overall affairs 
must be such that the recipient can reasonably conclude that the socially and economically 
disadvantaged owners actually exercise control over the firm's operations, management, and policy. 

(g) The socially and economically disadvantaged owners must have an overall understanding of, 
and managerial and technical competence and experience directly related to, the type of business in 
which the firm is engaged and the firm's operations. The socially and economically disadvantaged 
owners are not required to have experience or expertise in every critical area of the firm's operations, 
or to have greater experience or expertise in a given field than managers or key employees. The 
socially and economically disadvantaged owners must have the ability to intelligently and critically 
evaluate information presented by other participants in the firm's activities and to use this information 
to make independent decisions concerning the firm's daily operations, management, and 
policymaking. Generally, expertise limited to office management, administration, or bookkeeping 
functions unrelated to the principal business activities of the firm is insufficient to demonstrate control. 

(h) If state or local law requires the persons to have a particular license or other credential in order 
to own and/or control a certain type of firm, then the socially and economically disadvantaged persons 
who own and control a potential DBE firm of that type must possess the required license or credential. 
If state or local law does not require such a person to have such a license or credential to own and/or 
control a firm, you must not deny certification solely on the ground that the person lacks the license or 
credential. However, you may take into account the absence of the license or credential as one factor 
in determining whether the socially and economically disadvantaged owners actually control the firm. 

(i)(1) You may consider differences in remuneration between the socially and economically 
disadvantaged owners and other participants in the firm in determining whether to certify a firm as a 
DBE. Such consideration shall be in the context of the duties of the persons involved, normal industry 
practices, the firm's policy and practice concerning reinvestment of income, and any other 
explanations for the differences proffered by the firm. You may determine that a firm is controlled by its 
socially and economically disadvantaged owner although that owner's remuneration is lower than that 
of some other participants in the firm . 
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(2) In a case where a non-disadvantaged individual formerly controlled the firm, and a socially and 
economically disadvantaged individual now controls it, you may consider a difference between the 
remuneration of the former and current controller of the firm as a factor in determining who controls the 
firm, particularly when the non-disadvantaged individual remains involved with the firm and continues 
to receive greater compensation than the disadvantaged individual. 

(j) In order to be viewed as controlling a firm, a socially and economically disadvantaged owner 
cannot engage in outside employment or other business interests that confl ict with the management of 
the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to 
control its activities. For example, absentee ownership of a business and part-time work in a full-time 
firm are not viewed as constituting control. However, an individual could be viewed as controlling a 
part-time business that operates only on evenings and/or weekends, if the individual controls it all the 
time it is operating. 

(k)(1) A socially and economically disadvantaged individual may control a firm even though one or 
more of the individual's immediate family members (who themselves are not socially and economically 
disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another 
capacity. Except as otherwise provided in this paragraph, you must make a judgment about the control 
the socially and economically disadvantaged owner exercises vis-a-vis other persons involved in the 
business as you do in other situations, without regard to whether or not the other persons are 
immediate family members. 

(2) If you cannot determine that the socially and economically disadvantaged owners-as distinct 
from the family as a whole-control the firm, then the socially and economically disadvantaged owners 
have failed to carry their burden of proof concerning control, even though they may participate 
significantly in the firm's activities. 

(I) Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether 
or not an immediate family member), ownership and/or control were transferred to a socially and 
economically disadvantaged individual, and the non-disadvantaged individual remains involved with 
the firm in any capacity, the disadvantaged individual now owning the firm must demonstrate to you, 
by clear and convincing evidence, that: 

(1) The transfer of ownership and/or control to the disadvantaged individual was made for reasons 
other than obtaining certification as a DBE; and 

(2) The disadvantaged individual actually controls the management, policy, and operations of the 
firm, notwithstanding the continuing participation of a non-disadvantaged individual who formerly 
owned and/or controlled the firm. 

(m) In determining whether a firm is controlled by its socially and economically disadvantaged 
owners, you may consider whether the firm owns equipment necessary to perform its work. However, 
you must not determine that a firm is not controlled by socially and economically disadvantaged 
individuals solely because the firm leases, rather than owns, such equipment, where leasing 
equipment is a normal industry practice and the lease does not involve a relationship with a prime 
contractor or other party that compromises the independence of the firm. 

(n) You must grant certification to a firm only for specific types of work in which the socially and 
economically disadvantaged owners have the ability to control the firm. To become certified in an 
additional type of work, the firm need demonstrate to you only that its socially and economically 
disadvantaged owners are able to control the firm with respect to that type of work. You must not 
require that the firm be recertified or submit a new application for certification, but you must verify the 
disadvantaged owner's control of the firm in the additional type of work. 

( 1) The types of work a firm can perform (whether on initial certification or when a new type of 
work is added) must be described in terms of the most specific available NAICS code for that type of 
work. If you choose, you may also, in addition to applying the appropriate NAICS code, apply a 
descriptor from a classification scheme of equivalent detail and specificity. A correct NAICS code is 
one that describes, as specifically as possible, the principal goods or services which the firm would 
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provide to DOT recipients. Multiple NAICS codes may be assigned where appropriate. Program 
participants must rely on, and not depart from, the plain meaning of NAICS code descriptions in 
determining the scope of a firm's certification. If your Directory does not list types of work for any firm 
in a manner consistent with this paragraph (a)(1 ), you must update the Directory entry for that firm to 
meet the requirements of this paragraph (a)(1) by August 28, 2011. 

(2) Firms and recipients must check carefully to make sure that the NAICS codes cited in a 
certification are kept up-to-date and accurately reflect work which the UCP has determined the firm's 
owners can control. The firm bears the burden of providing detailed company information the certifying 
agency needs to make an appropriate NAICS code designation. 

(3) If a firm believes that there is not a NAICS code that fully or clearly describes the type(s) of 
work in which it is seeking to be certified as a DBE, the firm may request that the certifying agency, in 
its certification documentation, supplement the assigned NAICS code(s) with a clear, specific, and 
detailed narrative description of the type of work in which the firm is certified. A vague, general, or 
confusing description is not sufficient for this purpose, and recipients should not rely on such a 
description in determining whether a firm's participation can be counted toward DBE goals. 

( 4) A certifier is not precluded from changing a certification classification or description if there is a 
factual basis in the record. However, certifiers must not make after-the-fact statements about the 
scope of a certification, not supported by evidence in the record of the certification action. 

( o) A business operating under a franchise or license agreement may be certified if it meets the 
standards in this subpart and the franchiser or licenser is not affiliated with the franchisee or licensee. 
In determining whether affiliation exists, you should generally not consider the restraints relating to 
standardized quality, advertising, accounting format, and other provisions imposed on the franchisee 
or licensee by the franchise agreement or license, provided that the franchisee or licensee has the 
right to profit from its efforts and bears the risk of loss commensurate with ownership. Alternatively, 
even though a franchisee or licensee may not be controlled by virtue of such provisions in the 
franchise agreement or license, affiliation could arise through other means, such as common 
management or excessive restrictions on the sale or transfer of the franchise interest or license. 

(p) In order for a partnership to be controlled by socially and economically disadvantaged 
individuals, any non-disadvantaged partners must not have the power, without the specific written 
concurrence of the socially and economically disadvantaged partner(s), to contractually bind the 
partnership or subject the partnership to contract or tort liability. 

(q) The socially and economically disadvantaged individuals controlling a firm may use an 
employee leasing company. The use of such a company does not preclude the socially and 
economically disadvantaged individuals from controlling their firm if they continue to maintain an 
employer-employee relationship with the leased employees. This includes being responsible for hiring, 
firing , training, assigning, and otherwise controlling the on-the-job activities of the employees, as well 
as ultimate responsibility for wage and tax obligations related to the employees. 

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5099, Jan. 28, 2011 ] 

-t Back to Top 

§26.73 What are other rules affecting certification? 

(a)(1) Consideration of whether a firm performs a commercially useful function or is a regular 
dealer pertains solely to counting toward DBE goals the participation of firms that have already been 
certified as DBEs. Except as provided in paragraph (a)(2) of this section, you must not consider 
commercially useful function issues in any way in making decisions about whether to certify a firm as a 
DBE. 

(2) You may consider, in making certification decisions, whether a firm has exhibited a pattern of 
conduct indicating its involvement in attempts to evade or subvert the intent or requirements of the 
DBE program. 
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(b)(1) You must evaluate the eligibility of a firm on the basis of present circumstances. You must 
not refuse to certify a firm based solely on historical information indicating a lack of ownership or 
control of the firm by socially and economically disadvantaged individuals at some time in the past, if 
the firm currently meets the ownership and control standards of this part. 

(2) You must not refuse to certify a firm solely on the basis that it is a newly formed firm, has not 
completed projects or contracts at the time of its application, has not yet realized profits from its 
activities, or has not demonstrated a potential for success. If the firm meets disadvantaged, size, 
ownership, and control requirements of this Part, the firm is eligible for certification. 

(c) DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and 
DOT requests) for information relevant to the certification process. Failure or refusal to provide such 
information is a ground for a denial or removal of certification. 

(d) Only firms organized for profit may be eligible DBEs. Not-for-profit organizations, even though 
controlled by socially and economically disadvantaged individuals, are not eligible to be certified as 
DB Es. 

(e) An eligible DBE firm must be owned by individuals who are socially and economically 
disadvantaged. Except as provided in this paragraph, a firm that is not owned by such individuals, but 
instead is owned by another firm-even a DBE firm-cannot be an eligible DBE. 

( 1) If socially and economically disadvantaged individuals own and control a firm through a parent 
or holding company, established for tax, capitalization or other purposes consistent with industry 
practice, and the parent or holding company in turn owns and controls an operating subsidiary, you 
may certify the subsidiary if it otherwise meets all requirements of this subpart. In this situation, the 
individual owners and controllers of the parent or holding company are deemed to control the 
subsidiary through the parent or holding company. 

(2) You may certify such a subsidiary only if there is cumulatively 51 percent ownership of the 
subsidiary by socially and economically disadvantaged individuals. The following examples illustrate 
how this cumulative ownership provision works: 

Example 1: Socially and economically disadvantaged individuals own 100 percent of a holding company, 
which has a wholly-owned subsidiary. The subsidiary may be certified, if it meets all other requirements. 

Example 2: Disadvantaged individuals own 100 percent of the holding company, which owns 51 percent of a 
subsidiary. The subsidiary may be certified, if all other requirements are met. 

Example 3: Disadvantaged individuals own 80 percent of the holding company, which in turn owns 70 
percent of a subsidiary. In this case, the cumulative ownership of the subsidiary by disadvantaged individuals is 
56 percent (80 percent of the 70 percent). This is more than 51 percent, so you may certify the subsidiary, if all 
other requirements are met. 

Example 4: Same as Example 2 or 3, but someone other than the socially and economically disadvantaged 
owners of the parent or holding company controls the subsidiary. Even though the subsidiary is owned by 
disadvantaged individuals, through the holding or parent company, you cannot certify it because it fails to meet 
control requirements. 

Example 5: Disadvantaged individuals own 60 percent of the holding company, which in turn owns 51 
percent of a subsidiary. In this case, the cumulative ownership of the subsidiary by disadvantaged individuals is 
about 31 percent. This is less than 51 percent, so you cannot certify the subsidiary. 

Example 6: The holding company, in addition to the subsidiary seeking certification, owns several other 
companies. The combined gross receipts of the holding companies and its subsidiaries are greater than the size 
standard for the subsidiary seeking certification and/or the gross receipts cap of §26.65(b). Under the rules 
concerning affiliation, the subsidiary fails to meet the size standard and cannot be certified . 

(f) Recognition of a business as a separate entity for tax or corporate purposes is not necessarily 
sufficient to demonstrate that a firm is an independent business, owned and controlled by socially and 
economically disadvantaged individuals. 
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(g) You must not require a DBE firm to be prequalified as a condition for certification unless the 
recipient requires all firms that participate in its contracts and subcontracts to be prequalified. 

(h) A firm that is owned by an Indian tribe or Native Hawaiian organization, rather than by Indians 
or Native Hawaiians as individuals, may be eligible for certification. Such a firm must meet the size 
standards of §26.35. Such a firm must be controlled by socially and economically disadvantaged 
individuals, as provided in §26.71 . 

(i) The following special rules apply to the certification of firms related to Alaska Native 
Corporations (ANCs). 

( 1) Notwithstanding any other provisions of this subpart, a direct or indirect subsidiary corporation, 
joint venture, or partnership entity of an ANC is eligible for certification as a DBE if it meets all of the 
following requirements: 

(i) The Settlement Common Stock of the underlying ANC and other stock of the ANC held by 
holders of the Settlement Common Stock and by Natives and descendents of Natives represents a 
majority of both the total equity of the ANC and the total voting power of the corporation for purposes 
of electing directors; 

(ii) The shares of stock or other units of common ownership interest in the subsidiary, joint 
venture, or partnership entity held by the ANC and by holders of its Settlement Common Stock 
represent a majority of both the total equity of the entity and the total voting power of the entity for the 
purpose of electing directors, the general partner, or principal officers; and 

(iii) The subsidiary, joint venture, or partnership entity has been certified by the Small Business 
Administration under the 8{a) or small disadvantaged business program. 

(2) As a recipient to whom an ANC-related entity applies for certification , you do not use the DOT 
uniform application form (see Appendix F of this part). You must obtain from the firm documentation 
sufficient to demonstrate that entity meets the requirements of paragraph {i)(1) of this section. You 
must also obtain sufficient information about the firm to allow you to administer your program (e.g., 
information that would appear in your DBE Directory). 

(3) If an ANC-related firm does not meet all the conditions of paragraph (i)(1) of this section, then 
it must meet the requirements of paragraph (h) of this section in order to be certified, on the same 
basis as firms owned by Indian Tribes or Native Hawaiian Organizations. 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003; 76 FR 5099, Jan. 28 , 2011) 

t Back to Top 

Subpart E-Certification Procedures 

t Back to Top 

§26.81 What are the requirements for Unified Certification Programs? 

(a) You and all other DOT recipients in your state must participate in a Unified Certification 
Program (UCP). 

( 1) Within three years of March 4, 1999, you and the other recipients in your state must sign an 
agreement establishing the UCP for that state and submit the agreement to the Secretary for approval. 
The Secretary may, on the basis of extenuating circumstances shown by the recipients in the state, 
extend this deadline for no more than one additional year. 

(2) The agreement must provide for the establishment of a UCP meeting all the requirements of 
this section. The agreement must specify that the UCP will follow all certification procedures and 
standards of this part, on the same basis as recipients; that the UCP shall cooperate fully with 
oversight, review, and monitoring activities of DOT and its operating administrations; and that the UCP 
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shall implement DOT directives and guidance concerning certification matters. The agreement shall 
also commit recipients to ensuring that the UCP has sufficient resources and expertise to carry out the 
requirements of this part. The agreement shall include an implementation schedule ensuring that the 
UCP is fully operational no later than 18 months following the approval of the agreement by the 
Secretary. 

(3) Subject to approval by the Secretary, the UCP in each state may take any form acceptable to 
the recipients in that state. 

(4) The Secretary shall review the UCP and approve it, disapprove it, or remand it to the recipients 
in the state for revisions. A complete agreement which is not disapproved or remanded within 180 
days of its receipt is deemed to be accepted. 

(5) If you and the other recipients in your state fail to meet the deadlines set forth in this 
paragraph (a), you shall have the opportunity to make an explanation to the Secretary why a deadline 
could not be met and why meeting the deadline was beyond your control. If you fai l to make such an 
explanation, or the explanation does not justify the failure to meet the deadline, the Secretary shall 
direct you to complete the required action by a date certain. If you and the other recipients fail to carry 
out this direction in a timely manner, you are collectively in noncompliance with this part. 

(b) The UCP shall make all certification decisions on behalf of all DOT recipients in the state with 
respect to participation in the DOT DBE Program. 

( 1) Certification decisions by the UCP shall be binding on all DOT recipients within the state. 

(2) The UCP shall provide "one-stop shopping" to applicants for certification, such that an 
applicant is required to apply only once for a DBE certification that will be honored by all recipients in 
the state. 

(3) All obligations of recipients with respect to certification and nondiscrimination must be carried 
out by UCPs, and recipients may use only UCPs that comply with the certification and 
nondiscrimination requirements of this part. 

(c) All certifications by UCPs shall be pre-certifications; i.e., certifications that have been made 
final before the due date for bids or offers on a contract on which a firm seeks to participate as a DBE. 

(d) A UCP is not required to process an application for certification from a firm having its principal 
place of business outside the state if the firm is not certified by the UCP in the state in which it 
maintains its principal place of business. The "home state" UCP shall share its information and 
documents concerning the firm with other UCPs that are considering the firm's application. 

(e) Subject to DOT approval as provided in this section, the recipients in two or more states may 
form a regional UCP. UCPs may also enter into written reciprocity agreements with other UCPs. Such 
an agreement shall outline the specific responsibilities of each participant. A UCP may accept the 
certification of any other UCP or DOT recipient. 

(f) Pending the establishment of UCPs meeting the requirements of this section, you may enter 
into agreements with other recipients, on a regional or inter-jurisdictional basis, to perform certification 
functions required by this part. You may also grant reciprocity to other recipient's certification 
decisions. 

(g) Each UCP shall maintain a unified DBE directory containing, for all firms certified by the UCP 
(including those from other states certified under the provisions of this part), the information required 
by §26.31 . The UCP shall make the directory available to the public electronically, on the internet, as 
well as in print. The UCP shall update the electronic version of the directory by including additions, 
deletions, and other changes as soon as they are made and shall revise the print version of the 
Directory at least once a year. 

(h) Except as otherwise specified in this section, all provisions of this subpart and subpart D of 
this part pertaining to recipients also apply to UCPs. 
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§26.83 What procedures do recipients follow in making certification decisions? 
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(a) You must ensure that only firms certified as eligible DBEs under this section participate as 
DBEs in your program. 

(b) You must determine the eligibility of firms as DBEs consistent with the standards of subpart D 
of this part. When a UCP is formed, the UCP must meet all the requirements of subpart D of this part 
and this subpart that recipients are required to meet. 

(c) You must take all the following steps in determining whether a DBE firm meets the standards 
of subpart D of this part: · 

(1) Perform an on-site visit to the offices of the firm. You must interview the principal officers of the 
firm and review their resumes and/or work histories. You must also perform an on-site visit to job sites 
if .there are such sites on which the firm is working at the time of the eligibil ity investigation in your 
jurisdiction or local area. You may rely upon the site visit report of any other recipient with respect to a 
firm applying for certification; 

(2) If the firm is a corporation, analyze the ownership of stock in the firm; 

(3) Analyze the bonding and financial capacity of the firm; 

(4) Determine the work history of the firm, including contracts it has received and work it has 
completed; 

(5) Obtain a statement from the firm of the type of work it prefers to perform as part of the DBE 
program and its preferred locations for performing the work, if any; 

(6) Obtain or compile a list of the equipment owned by or available to the firm and the licenses the 
firm and its key personnel possess to perform the work it seeks to do as part of the DBE program; 

(7) Require potential DB Es to complete and submit an appropriate application form, unless the 
potential DBE is an SBA certified firm applying pursuant to the DOT/SBA MOU. 

(i) You must use the application form provided in Appendix F to this part without change or 
revision. However, you may provide in your DBE program, with the approval of the concerned 
operating administration, for supplementing the form by requesting additional information not 
inconsistent with this part. 

(ii) You must make sure that the applicant attests to the accuracy and truthfulness of the 
information on the application form. This shall be done either in the form of an affidavit sworn to by the 
applicant before a person who is authorized by state law to administer oaths or in the form of an 
unsworn declaration executed under penalty of perjury of the laws of the United States. 

(iii) You must review all information on the form prior to making a decision about the eligibility of 
the firm. 

( d) When another recipient, in connection with its consideration of the eligibility of a firm , makes a 
written request for certification information you have obtained about that firm (e.g. , including 
application materials or the report of a site visit, if you have made one to the firm), you must promptly 
make the information available to the other recipient. 

( e) [Reserved] 
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(f) Subject to the approval of the concerned operating administration as part of your DBE 
program, you may impose a reasonable application fee for certification. Fee waivers shall be made in 
appropriate cases. 

(g) You must safeguard from disclosure to unauthorized persons information gathered as part of 
the certification process that may reasonably be regarded as proprietary or other confidential business 
information, consistent with applicable Federal, state, and local law. 

(h) Once you have certified a DBE, it shall remain certified until and unless you have removed its 
certification , in whole or in part, through the procedures of section 26.87. You may not require DBEs to 
reapply for certification or require "recertification" of currently certified firms. However, you may 
conduct a certification review of a certified DBE firm, including a new on-site review, three years from 
the date of the firm's most recent certification , or sooner if appropriate in light of changed 
circumstances (e.g., of the kind requiring notice under paragraph (i) of this section), a complaint, or 
other information concerning the firm's eligibility. If you have grounds to question the firm's eligibility, 
you may conduct an on-site review on an unannounced basis, at the firm's offices and jobsites. 

(i) If you are a DBE, you must inform the recipient or UCP in writing of any change in 
circumstances affecting your ability to meet size, disadvantaged status, ownership, or control 
requirements of this part or any material change in the information provided in your application form. 

( 1) Changes in management responsibility among members of a limited liability company are 
covered by this requirement. 

(2) You must attach supporting documentation describing in detail the nature of such changes. 

(3) The notice must take the form of an affidavit sworn to by the applicant before a person who is 
authorized by state law to administer oaths or of an unsworn declaration executed under penalty of 
perjury of the laws of the United States. You must provide the written notification within 30 days of the 
occurrence of the change. If you fail to make timely notification of such a change, you will be deemed 
to have failed to cooperate under §26.109(c). 

(j) If you are a DBE, you must provide to the recipient, every year on the anniversary of the date of 
your certification, an affidavit sworn to by the firm's owners before a person who is authorized by state 
law to administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the 
United States. This affidavit must affirm that there have been no changes in the firm's circumstances 
affecting its ability to meet size, disadvantaged status, ownership, or control requirements of this part 
or any material changes in the information provided in its application form, except for changes about 
which you have notified the recipient under paragraph (i) of this section. The affidavit shall specifically 
affirm that your firm continues to meet SBA business size criteria and the overall gross receipts cap of 
this part, documenting this affirmation with supporting documentation of your firm's size and gross 
receipts. ff you fail to provide this affidavit in a timely manner, you will be deemed to have failed to 
cooperate under §26.109(c). 

(k) If you are a recipient, you must make decisions on applications for certification within 90 days 
of receiving from the applicant firm all information required under this part. You may extend this time 
period once, for no more than an additional 60 days, upon written notice to the firm, explaining fully 
and specifically the reasons for the extension. You may establish a different time frame in your DBE 
program, upon a showing that this time frame is not feasible, and subject to the approval of the 
concerned operating administration. Your failure to make a decision by the applicable deadline under 
this paragraph is deemed a constructive denial of the application, on the basis of which the firm may 
appeal to DOT under §26.89. 

(I) As a recipient or UCP, you must advise each applicant within 30 days from your receipt of the 
application whether the application is complete and suitable for evaluation and, if not, what add itional 
information or action is required. 

(m) Except as otherwise provided in this paragraph, if an applicant for DBE certification withdraws 
its application before you have issued a decision on the application, the applicant can resubmit the 
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application at any time. As a recipient or UCP, you may not apply the waiting period provided under 
§26.86(c) of this part before allowing the applicant to resubmit its application. However, you may place 
the reapplication at the "end of the line," behind other applications that have been made since the 
firm's previous application was withdrawn. You may also apply the waiting period provided under 
§26.86(c) of this part to a firm that has established a pattern of frequently withdrawing applications 
before you make a decision. 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003; 76 FR 5100, Jan. 28, 2011) 

t Back to Top 

§26.85 Interstate certification. 

(a) This section applies with respect to any firm that is currently certified in its home state. 

(b) When a firm currently certified in its home state ("State A") applies to another State ("State B") 
for DBE certification, State B may, at its discretion, accept State A's certification and certify the firm, 
without further procedures. 

(1) To obtain certification in this manner, the firm must provide to State Ba copy of its certification 
notice from State A. 

(2) Before certifying the firm, State B must confirm that the firm has a current valid certification 
from State A. State B can do so by reviewing State A's electronic directory or obtaining written 
confirmation from State A. 

(c) In any situation in which State B chooses not to accept State A's certification of a firm as 
provided in paragraph (b) of this section, as the applicant firm you must provide the information in 
paragraphs (c)(1) through (4) of this section to State B. 

(1) You must provide to State B a complete copy of the application form, all supporting 
documents, and any other information you have submitted to State A or any other state related to your 
firm's certification. This includes affidavits of no change (see §26.83U)) and any notices of changes 
(see §26.83(i)) that you have submitted to State A, as well as any correspondence you have had with 
State A's UCP or any other recipient concerning your application or status as a DBE firm. 

(2) You must also provide to State B any notices or correspondence from states other than State 
A relating to your status as an applicant or certified DBE in those states. For example, if you have 
been denied certification or decertified in State C, or subject to a decertification action there, you must 
inform State B of this fact and provide all documentation concerning this action to State B. 

(3) If you have filed a certification appeal with DOT (see §26.89), you must inform State B of the 
fact and provide your letter of appeal and DOT's response to State B. 

(4) You must submit an affidavit sworn to by the firm's owners before a person who is authorized 
by State law to administer oaths or an unsworn declaration executed under penalty of perjury of the 
laws of the United States. 

(i) This affidavit must affirm that you have submitted all the information required by 49 CFR 26.85 
(c) and the information is complete and, in the case of the information required by §26.85(c)(1), is an 
identical copy of the information submitted to State A. 

(ii) If the on-site report from State A supporting your certification in Stat~ A is more than three 
years old, as of the date of your application to State B, State B may require that your affidavit also 
affirm that the facts in the on-site report remain true and correct. 

(d) As State B, when you receive from an applicant firm all the information required by paragraph 
(c) of this section, you must take the following actions: 

(1) Within seven days contact State A and request a copy of the site visit review report for the firm 
(see §26.83(c)(1)), any updates to the site visit review, and any evaluation of the firm based on the site 
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visit. As State A, you must transmit this information to State B within seven days of receiving the 
request. A pattern by State B of not making such requests in a timely manner or by "State A" or any 
other State of not complying with such requests in a timely manner is noncompliance with this Part. 

(2) Determine whether there is good cause to believe that State A's certification of the firm is 
erroneous or should not apply in your State. Reasons for making such a determination may include 
the following: 

(i) Evidence that State A's certification was obtained by fraud; 

(ii) New information, not available to State A at the time of its certification, showing that the firm 
does not meet all eligibility criteria; 

(iii) State A's certification was factually erroneous or was inconsistent with the requirements of this 
part; 

(iv) The State law of State B requires a result different from that of the State law of State A. 

(v) The information provided by the applicant firm did not meet the requirements of paragraph (c) 
of this section. 

(3) If, as State B, unless you have determined that there is good cause to believe that State A's 
certification is erroneous or should not apply in your State, you must, no later than 60 days from the 
date on which you received from the applicant firm all the information required by paragraph (c) of this 
section, send to the applicant firm a notice that it is certified and place the firm on your directory of 
certified firms. 

(4) If, as State B, you have determined that there is good cause to believe that State A's 
certification is erroneous or should not apply in your State, you must, no later than 60 days from the 
date on which you received from the applicant firm all the information required by paragraph (c) of this 
section, send to the applicant firm a notice stating the reasons for your determination. 

(i) This notice must state with particularity the specific reasons why State B believes that the firm 
does not meet the requirements of this Part for DBE eligibility and must offer the firm an opportunity to 
respond to State B with respect to these reasons. 

(ii) The firm may elect to respond in writing, to request an in-person meeting with State B's 
decision maker to discuss State B's objections to the firm's eligibility, or both. If the firm requests a 
meeting, as State B you must schedule the meeting to take place within 30 days of receiving the firm's 
request. 

(iii) The firm bears the burden of demonstrating, by a preponderance of evidence, that it meets the 
requirements of this Part with respect to the particularized issues raised by State B's notice. The firm is 
not otherwise responsible for further demonstrating its eligibility to State B. 

(iv) The decision maker for State B must be an individual who is thoroughly familiar with the 
provisions of this Part concerning certification. 

(v) State B must issue a written decision within 30 days of the receipt of the written response from 
the firm or the meeting with the decision maker, whichever is later. 

(vi) The firm's application for certification is stayed pending the outcome of this process. 

(vii) A decision under this paragraph (d)(4) may be appealed to the Departmental Office of Civil 
Rights under s§26.89 of this part. 

( e) As State B, if you have not received from State A a copy of the site visit review report by a 
date 14 days after you have made a timely request for it, you may hold action required by paragraphs 
(d)(2) through (4) of this section in abeyance pending receipt of the site visit review report. In this 
event, you must, no later than 30 days from the date on which you received from an applicant firm all 
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the information required by paragraph (c) of this section, notify the firm in writing of the delay in the 
process and the reason for it. 

(f)(1) As a UCP, when you deny a firm's application, reject the application of a firm certified in 
State A or any other State in which the firm is certified, through the procedures of paragraph (d)(4) of 
this section, or decertify a firm , in whole or in part, you must make an entry in the Department of 
Transportation Office of Civil Rights' (DOCR's) Ineligibility Determination Online Database. You must 
enter the following information: 

(i) The name of the firm; 

(ii) The name(s) of the firm's owner(s); 

(iii) The type and date of the action; 

(iv) The reason for the action. 

(2) As a UCP, you must check the DOCR Web site at least once every month to determine 
whether any firm that is applying to you for certification or that you have already certified is on the list. 

(3) For any such firm that is on the list, you must promptly request a copy of the listed decision 
from the UCP that made it. As the UCP receiving such a request, you must provide a copy of the 
decision to the requesting UCP within 7 days of receiving the request. As the UCP receiving the 
decision, you must then consider the information in the decision in determining what, if any, action to 
take with respect to the certified DBE firm or applicant. 

(g) You must implement the requirements of this section beginning January 1, 2012. 

(76 FR 5100, Jan. 28, 2011] 

t. Back to Top 

§26.86 What rules govern recipients' denials of initial requests for certification? 

(a) When you deny a request by a firm, which is not currently certified with you, to be certified as a 
DBE, you must provide the firm a written explanation of the reasons for the denial, specifically 
referencing the evidence in the record that supports each reason for the denial. All documents and 
other information on which the denial is based must be made available to the applicant, on request. 

(b) When you deny DBE certification to a firm certified by the SBA, you must notify the SBA in 
writing. The notification must include the reason for denial. 

(c) When a firm is denied certification, you must establish a time period of no more than twelve 
months that must elapse before the firm may reapply to the recipient for certification. You may provide, 
in your DBE program, subject to approval by the concerned operating administration, a shorter waiting 
period for reapplication. The time period for reapplication begins to run on the date the explanation 
required by paragraph (a) of this section is received by the firm . 

(d) When you make an administratively final denial of certification concerning a firm, the firm may 
appeal the denial to the Department under §26.89. 

(64 FR 5126, Feb. 2, 1999. Redesignated and amended at 68 FR 35555, June 16, 2003] 

t. Back to Top 

§26.87 What procedures does a recipient use to remove a DBE's eligibility? 

(a) Ineligibility complaints. (1) Any person may file with you a written complaint alleging that a 
currently-certified firm is ineligible and specifying the alleged reasons why the firm is ineligible. You are 
not required to accept a general allegation that a firm is ineligible or an anonymous compla int. The 
complaint may include any information or arguments supporting the complainant's assertion that the 
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firm is ineligible and should not continue to be certified. Confidentiality of complainants' identities must 
be protected as provided in §26.109(b ). 

(2) You must review your records concerning the firm, any material provided by the firm and the 
complainant, and other available information. You may request additional information from the firm or 
conduct any other investigation that you deem necessary. 

(3) If you determine, based on this review, that there is reasonable cause to believe that the firm 
is ineligible, you must provide written notice to the firm that you propose to find the fi rm ineligible, 
setting forth the reasons for the proposed determination. If you determine that such reasonable cause 
does not exist, you must notify the complainant and the firm in writing of this determination and the 
reasons for it. All statements of reasons for findings on the issue of reasonable cause must specifically 
reference the evidence in the record on which each reason is based. 

(b) Recipient-initiated proceedings. If, based on notification by the firm of a change in its 
circumstances or other information that comes to your attention, you determine that there is 
reasonable cause to believe that a currently certified firm is ineligible, you must provide written notice 
to the firm that you propose to find the firm ineligible, setting forth the reasons for the proposed 
determination. The statement of reasons for the finding of reasonable cause must specifically 
reference the evidence in the record on which each reason is based. 

( c) DOT directive to initiate proceeding. (1) If the concerned operating administration determines 
that information in your certification records, or other information available to the concerned operating 
administration, provides reasonable cause to believe that a firm you certified does not meet the 
eligibility criteria of this part, the concerned operating administration may direct you to initiate a 
proceeding to remove the firm's certification. 

(2) The concerned operating administration must provide you and the firm a notice setting forth 
the reasons for the directive, including any relevant documentation or other information. 

(3) You must immediately commence and prosecute a proceeding to remove eligibility as 
provided by paragraph (b) of this section. 

(d) Hearing. When you notify a firm that there is reasonable cause to remove its eligibility, as 
provided in paragraph (a), (b), or (c) of this section, you must give the firm an opportunity for an 
informal hearing, at which the firm may respond to the reasons for the proposal to remove its eligibility 
in person and provide information and arguments concerning why it should remain certified. 

(1) In such a proceeding, you bear the burden of proving, by a preponderance of the evidence, 
that the firm does not meet the certification standards of this part. 

(2) You must maintain a complete record of the hearing, by any means acceptable under state 
law for the retention of a verbatim record of an administrative hearing. If there is an appeal to DOT 
under §26.89, you must provide a transcript of the hearing to DOT and, on request, to the firm. You 
must retain the original record of the hearing. You may charge the firm only for the cost of copying the 
record. 

(3) The firm may elect to present information and arguments in writing, without going to a hearing. 
In such a situation, you bear the same burden of proving, by a preponderance of the evidence, that the 
firm does not meet the certification standards, as you would during a hearing. 

(e) Separation of functions. You must ensure that the decision in a proceeding to remove a firm's 
eligibility is made by an office and personnel that did not take part in actions leading to or seeking to 
implement the proposal to remove the firm's eligibility and are not subject , with respect to the matter, 
to direction from the office or personnel who did take part in these actions. 

(1) Your method of implementing this requirement must be made part of your DBE program. 

(2) The decisionmaker must be an individual who is knowledgeable about the certification 
requirements of your DBE program and this part. 
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(3) Before a UCP is operational in its state, a small airport or small transit authority (i.e., an airport 
or transit authority serving an area with less than 250,000 population) is required to meet this 
requirement only to the extent feasible. 

(f) Grounds for decision. You must not base a decision to remove eligibility on a reinterpretation or 
changed opinion of information available to the recipient at the time of its certification of the firm. You 
may base such a decision only on one or more of the following: 

( 1) Changes in the firm's circumstances since the certification of the firm by the recipient that 
render the firm unable to meet the eligibility standards of this part; 

(2) Information or evidence not available to you at the time the firm was certified; 

(3) Information that was concealed or misrepresented by the firm in previous certification actions 
by a recipient; 

( 4) A change in the certification standards or requirements of the Department since you certified 
the firm; or 

(5) A documented finding that your determination to certify the firm was factually erroneous. 

(g) Notice of decision. Following your decision, you must provide the firm written notice of the 
decision and the reasons for it, including specific references to the evidence in the record that 
supports each reason for the decision. The notice must inform the firm of the consequences of your 
decision and of the availability of an appeal to the Department of Transportation under §26.89. You 
must send copies of the notice to the complainant in an ineligibility complaint or the concerned 
operating administration that had directed you to initiate the proceeding. 

(h) [Reserved] 

(i) Status of firm during proceeding. ( 1) A firm remains an eligible DBE during the pendancy of 
your proceeding to remove its eligibility. 

(2) The firm does not become ineligible until the issuance of the notice provided for in paragraph 
(g) of this section. 

(j) Effects of removal of eligibility. When you remove a firm's eligibility, you must take the following 
action: 

(1) When a prime contractor has made a commitment to using the ineligible firm, or you have 
made a commitment to using a DBE prime contractor, but a subcontract or contract has not been 
executed before you issue the decertification notice provided for in paragraph (g) of this section, the 
ineligible firm does not count toward the contract goal or overall goal. You must direct the prime 
contractor to meet the contract goal with an eligible DBE firm or demonstrate to you that it has made a 
good faith effort to do so. 

(2) If a prime contractor has executed a subcontract with the firm before you have notified the firm 
of its ineligibility, the prime contractor may continue to use the firm on the contract and may continue to 
receive credit toward its DBE goal for the firm's work. In this case, or in a case where you have let a 
prime contract to the DBE that was later ruled ineligible, the portion of the ineligible firm's performance 
of the contract remaining after you issued the notice of its ineligibility shall not count toward your 
overall goal, but may count toward the contract goal. 

(3) Exception: If the DB E's ineligibility is caused solely by its having exceeded the size standard 
during the performance of the contract, you may continue to count its participation on that contract 
toward overall and contract goals. 

(k) Availability of appeal. When you make an administratively final removal of a firm's eligibility 
under this section , the firm may appeal the removal to the Department under §26.89. 
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§26.89 What is the process for certification appeals to the Department of Transportation? 

(a)(1) If you are a firm that is denied certification or whose eligibility is removed by a recipient, 
including SBA-certified firms applying pursuant to the DOT/SBA MOU, you may make an 
administrative appeal to the Department. 

(2) If you are a complainant in an ineligibility complaint to a recipient (including the concerned 
operating administration in the circumstances provided in §26.87(c)), you may appeal to the 
Department if the recipient does not find reasonable cause to propose removing the firm's eligibility or, 
following a removal of eligibility proceeding, determines that the firm is eligible. 

(3) Send appeals to the following address: Department of Transportation, Office of Civil Rights, 
1200 New Jersey Avenue, SE., Washington, DC 20590. 

(b) Pending the Department's decision in the matter, the recipient's decision remains in effect. The 
Department does not stay the effect of the recipient's decision while it is considering an appeal. 

(c) If you want to file an appeal, you must send a letter to the Department within 90 days of the 
date of the recipient's final decision, including information and arguments concerning why the 
recipient's decision should be reversed. The Department may accept an appeal filed later than 90 days 
after the date of the decision if the Department determines that there was good cause for the late filing 
of the appeal. 

( 1) If you are an appellant who is a firm which has been denied certification, whose certification 
has been removed, whose owner is determined not to be a member of a designated disadvantaged 
group, or concerning whose owner the presumption of disadvantage has been rebutted, your letter 
must state the name and address of any other recipient which currently certifies the firm, which has 
rejected an application for certification from the firm or removed the firm's eligibility within one year 
prior to the date of the appeal, or before which an application for certification or a removal of eligibility 
is pending. Failure to provide this information may be deemed a failure to cooperate under §26.109(c). 

(2) If you are an appellant other than one described in paragraph (c)(1) of this section, the 
Department will request, and the firm whose certification has been questioned shall promptly provide, 
the information called for in paragraph (c)(1) of this section. Failure to provide this information may be 
deemed a failure to cooperate under §26.109(c). 

( d) When it receives an appeal, the Department requests a copy of the recipient's complete 
administrative record in the matter. If you are the recipient, you must provide the administrative record, 
including a hearing transcript, within 20 days of the Department's request. The Department may 
extend this time period on the basis of a recipient's showing of good cause. To facilitate the 
Department's review of a recipient's decision, you must ensure that such administrative records are 
well organized, indexed, and paginated. Records that do not comport with these requirements are not 
acceptable and will be returned to you to be corrected immediately. If an appeal is brought concerning 
one recipient's certification decision concerning a firm, and that recipient relied on the decision and/or 
administrative record of another recipient, this requirement applies to both recipients involved. 

(e) The Department makes its decision based solely on the entire administrative record. The 
Department does not make a de novo review of the matter and does not conduct a hearing. The 
Department may supplement the administrative record by adding relevant information made available 
by the DOT Office of Inspector General; Federal, state, or local law enforcement authorities; officials of 
a DOT operating administration or other appropriate DOT office; a recipient; or a firm or other private 
party. 

(f) As a recipient, when you provide supplementary information to the Department, you shall also 
make this information available to the firm and any third-party complainant involved, consistent with 
Federal or applicable state laws concerning freedom of information and privacy. The Department 
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makes available, on request by the firm and any third-party complainant involved, any supplementary 
information it receives from any source. 

(1) The Department affirms your decision unless it determines, based on the entire administrative 
record, that your decision is unsupported by substantial evidence or inconsistent with the substantive 
or procedural provisions of this part concerning certification. 

(2) If the Department determines, after reviewing the entire administrative record, that your 
decision was unsupported by substantial evidence or inconsistent with the substantive or procedural 
provisions of this part concerning certification, the Department reverses your decision and directs you 
to certify the firm or remove its eligibility, as appropriate. You must take the action directed by the 
Department's decision immediately upon receiving written notice of it. 

(3) The Department is not required to reverse your decision if the Department determines that a 
procedural error did not result in fundamental unfairness to the appellant or substantially prejudice the 
opportunity of the appellant to present its case. 

(4) If it appears that the record is incomplete or unclear with respect to matters likely to have a 
significant impact on the outcome of the case, the Department may remand the record to you with 
instructions seeking clarification or augmentation of the record before making a finding. The 
Department may also remand a case to you for further proceedings consistent with Department 
instructions concerning the proper application of the provisions of this part. 

(5) The Department does not uphold your decision based on grounds not specified in your 
decision. 

(6) The Department's decision is based on the status and circumstances of the firm as of the date 
of the decision being appealed. 

(7) The Department provides written notice of its decision to you, the firm, and the complainant in 
an ineligibility complaint. A copy of the notice is also sent to any other recipient whose administrative 
record or decision has been involved in the proceeding (see paragraph ( d) of this section) . The 
Department will also notify the SBA in writing when DOT takes an action on an appeal that results in or 
confirms a loss of eligibility to any SBA-certified firm. The notice includes the reasons for the 
Department's decision, including specific references to the evidence in the record that supports each 
reason for the decision. 

(8) The Department's policy is to make its decision within 180 days of receiving the complete 
administrative record. If the Department does not make its decision within this period, the Department 
provides written notice to concerned parties, including a statement of the reason for the delay and a 
date by which the appeal decision will be made. 

(g) All decisions under this section are administratively final, and are not subject to petitions for 
reconsideration. 

(64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35556, June 16, 2003; 73 FR 
33329, June 12, 2008) 

t. Back to Top 

§26.91 What actions do recipients take following DOT certification appeal decisions? 

(a) If you are the recipient from whose action an appeal under §26.89 is taken, the decision is 
binding. It is not binding on other recipients. 

(b) If you are a recipient to which a DOT determination under §26.89 is applicable, you must take 
the following action: 

(1) If the Department determines that you erroneously certified a firm, you must remove the firm's 
eligibility on receipt of the determination, without further proceedings on your part. Effective on the 
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date of your receipt of the Department's determination, the consequences of a removal of eligibility set 
forth in §26.87(i) take effect. 

(2) If the Department determines that you erroneously failed to find reasonable cause to remove 
the firm's eligibility, you must expeditiously commence a proceeding to determine whether the firm's 
eligibility should be removed, as provided in §26.87. 

(3) If the Department determines that you erroneously declined to certify or removed the eligibility 
of the firm, you must certify the firm, effective on the date of your receipt of the written notice of 
Department's determination. 

( 4) If the Department determines that you erroneously determined that the presumption of social 
and economic disadvantage either should or should not be deemed rebutted , you must take 
appropriate corrective action as determined by the Department. 

(5) If the Department affirms your determination, no further action is necessary. 

(c) Where DOT has upheld your denial of certification to or removal of eligibility from a firm, or 
directed the removal of a firm's eligibility, other recipients with whom the firm is certified may 
commence a proceeding to remove the firm's eligibility under §26.87. Such recipients must not remove 
the firm's eligibility absent such a proceeding. Where DOT has reversed your denial of certification to 
or removal of eligibility from a firm, other recipients must take the DOT action into account in any 
certification action involving the firm. However, other recipients are not required to certify the firm 
based on the DOT decision. 

t. Back to Top 

Subpart F-Compliance and Enforcement 

t Back to Top 

§26.101 What compliance procedures apply to recipients? 

(a) If you fail to comply with any requirement of this part, you may be subject to formal 
enforcement action under §26.103 or §26.105 or appropriate program sanctions by the concerned 
operating administration, such as the suspension or termination of Federal funds, or refusal to approve 
projects , grants or contracts until deficiencies are remedied. Program sanctions may include, in the 
case of the FHWA program, actions provided for under 23 CFR 1.36; in the case of the FAA program, 
actions consistent with 49 U.S.C. 47106{d), 47111(d), and 47122; and in the case of the FTA program, 
any actions permitted under 49 U.S.C. chapter 53 or applicable FTA program requirements. 

(b) As provided in statute, you will not be subject to compliance actions or sanctions for failing to 
carry out any requirement of this part because you have been prevented from complying because a 
Federal court has issued a final order in which the court found that the requirement is unconstitutional. 

t Back to Top 

§26.103 What enforcement actions apply in FHWA and FTA programs? 

The provisions of this section apply to enforcement actions under FHWA and FT A programs: 

(a) Noncompliance complaints. Any person who believes that a recipient has failed to comply with 
its obligations under this part may file a written complaint with the concerned operating administration's 
Office of Civil Rights. If you want to file a complaint, you must do so no later than 180 days after the 
date of the alleged violation or the date on which you learned of a continuing course of conduct in 
violation of this part. In response to your written request, the Office of Civil Rights may extend the time 
for filing in the interest of justice, specifying in writing the reason for so doing. The Office of Civil Rights 
may protect the confidentiality of your identity as provided in §26.109(b ). Complaints under this part 
are limited to allegations of violation of the provisions of this part. 
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(b) Compliance reviews. The concerned operating administration may review the recipient's 
compliance with this part at any time, including reviews of paperwork and on-site reviews, as 
appropriate. The Office of Civil Rights may direct the operating administration to initiate a compliance 
review based on complaints received. 

(c) Reasonable cause notice. If it appears, from the investigation of a complaint or the results of a 
compliance review, that you, as a recipient, are in noncompliance with this part, the appropriate DOT 
office promptly sends you, return receipt requested, a written notice advising you that there is 
reasonable cause to find you in noncompliance. The notice states the reasons for this finding and 
directs you to reply within 30 days concerning whether you wish to begin conciliation. 

(d) Conciliation. (1) If you request conciliation, the appropriate DOT office shall pursue conciliation 
for at least 30, but not more than 120, days from the date of your request. The appropriate DOT office 
may extend the conciliation period for up to 30 days for good cause, consistent with applicable 
statutes. 

(2) If you and the appropriate DOT office sign a conciliation agreement, then the matter is 
regarded as closed and you are regarded as being in compliance. The conciliation agreement sets 
forth the measures you have taken or will take to ensure compliance. While a conciliation agreement is 
in effect, you remain eligible for FHWA or FTA financial assistance. 

(3) The concerned operating administration shall monitor your implementation of the conciliation 
agreement and ensure that its terms are complied with. If you fail to carry out the terms of a 
conciliation agreement, you are in noncompliance. 

(4) If you do not request conciliation, or a conciliation agreement is not signed within the time 
provided in paragraph ( d){1) of this section, then enforcement proceedings begin. 

(e) Enforcement actions. (1) Enforcement actions are taken as provided in this subpart. 

(2) Applicable findings in enforcement proceedings are binding on all DOT offices. 

t. Back to Top 

§26.105 What enforcement actions apply in FAA programs? 

(a) Compliance with all requirements of this part by airport sponsors and other recipients of FAA 
financial assistance is enforced through the procedures of Title 49 of the United States Code, including 
49 U.S.C. 47106(d), 47111{d), and 47122, and regulations implementing them. 

(b) The provisions of §26.103(b) and this section apply to enforcement actions in FAA programs. 

( c) Any person who knows of a violation of this part by a recipient of FAA funds may file a 
complaint under 14 CFR part 16 with the Federal Aviation Administration Office of Chief Counsel. 

t Back to Top 

§26.107 What enforcement actions apply to firms participating in the DBE program? 

(a) If you are a firm that does not meet the eligibility criteria of subpart D of this part and that 
attempts to participate in a DOT-assisted program as a DBE on the basis of false, fraudulent, or 
deceitful statements or representations or under circumstances indicating a serious lack of business 
integrity or honesty, the Department may initiate suspension or debarment proceedings against you 
under 2 CFR parts 180 and 1200. 

(b) If you are a firm that, in order to meet DBE contract goals or other DBE program requirements, 
uses or attempts to use, on the basis of false, fraudulent or deceitful statements or representations or 
under circumstances indicating a serious lack of business integrity or honesty, another firm that does 
not meet the eligibility criteria of subpart D of this part, the Department may initiate suspension or 
debarment proceedings against you under 2 CFR parts 180 and 1200. 
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(c) In a suspension or debarment proceeding brought under paragraph (a) or (b) of this section, 
the concerned operating administration may consider the fact that a purported DBE has been certified 
by a recipient. Such certification does not preclude the Department from determining that the 
purported DBE, or another firm that has used or attempted to use it to meet DBE goals, should be 
suspended or debarred. 

(d) The Department may take enforcement action under 49 CFR Part 31, Program Fraud and Civil 
Remedies, against any participant in the DBE program whose conduct is subject to such action under 
49 CFR part 31. 

(e) The Department may refer to the Department of Justice, for prosecution under 18 U.S.C. 1001 
or other applicable provisions of law, any person who makes a false or fraudulent statement in 
connection with participation of a DBE in any DOT-assisted program or otherwise violates applicable 
Federal statutes. 

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5101, Jan. 28, 2011] 

t Back to Top 

§26.109 What are the rules governing information, confidentiality, cooperation, and 
intimidation or retaliation? 

(a) Availability of records. (1) In responding to requests for information concerning any aspect of 
the DBE program, the Department complies with provisions of the Federal Freedom of Information and 
Privacy Acts (5 U.S.C. 552 and 552a). The Department may make available to the public any 
information concerning the DBE program release of which is not prohibited by Federal law. 

(2) Notwithstanding any provision of Federal or state law, you must not release any information 
that may reasonably be construed as confidential business information to any third party without the 
written consent of the firm that submitted the information. This includes applications for DBE 
certification and supporting information. However, you must transmit this information to DOT in any 
certification appeal proceeding under §26.89 of this part or to any other state to which the individual's 
firm has applied for certification under §26.85 of this part. 

(b) Confidentiality of information on complainants. Notwithstanding the provisions of paragraph (a) 
of this section, the identity of complainants shall be kept confidential, at their election. If such 
confidentiality will hinder the investigation, proceeding or hearing, or result in a denial of appropriate 
administrative due process to other parties, the complainant must be advised for the purpose of 
waiving the privilege. Complainants are advised that, in some circumstances, failure to waive the 
privilege may result in the closure of the investigation or dismissal of the proceeding or hearing. FAA 
follows the procedures of 14 CFR part 16 with respect to confidentiality of information in complaints. 

(c) Cooperation. All participants in the Department's DBE program (including, but not limited to, 
recipients, DBE firms and applicants for DBE certification, complainants and appellants, and 
contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with 
DOT and recipient compliance reviews, certification reviews, investigations, and other requests for 
information. Failure to do so shall be a ground for appropriate action against the party involved (e.g. , 
with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification 
or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, 
dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, 
findings of non-responsibility for future contracts and/or suspension and debarment). 

(d) Intimidation and retaliation. If you are a recipient, contractor, or any other participant in the 
program, you must not intimidate, threaten, coerce, or discriminate against any individual or firm for 
the purpose of interfering with any right or privilege secured by this part or because the individual or 
firm has made a complaint, testified, assisted, or participated in any manner in an investigation, 
proceeding, or hearing under this part. If you violate this prohibition, you are in noncompliance with 
this part. 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101 , Jan. 28, 2011] 
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Appendix A to Part 26-Guidance Concerning Good Faith Efforts 

I. When, as a recipient, you establish a contract goal on a DOT-assisted contract, a bidder must, 
in order to be responsible and/or responsive, make good faith efforts to meet the goal. The bidder can 
meet this requirement in either of two ways. First. the bidder can meet the goal, documenting 
commitments for participation by DBE firms sufficient for this purpose. Second, even if it doesn't meet 
the goal, the bidder can document adequate good faith efforts. This means that the bidder must show 
that it took all necessary and reasonable steps to achieve a DBE goal or other requirement of this part 
which, by their scope, intensity, and appropriateness to the objective, could reasonably be expected to 
obtain sufficient DBE participation, even if they were not fully successful. 

II. In any situation in which you have established a contract goal, part 26 requires you to use the 
good faith efforts mechanism of this part. As a recipient, it is up to you to make a fair and reasonable 
judgment whether a bidder that did not meet the goal made adequate good faith efforts. It is important 
for you to consider the quality, quantity, and intensity of the different kinds of efforts that the bidder has 
made. The efforts employed by the bidder should be those that one could reasonably expect a bidder 
to take if the bidder were actively and aggressively trying to obtain DBE participation sufficient to meet 
the DBE contract goal. Mere pro forma efforts are not good faith efforts to meet the DBE contract 
requirements . We emphasize, however, that your determination concerning the sufficiency of the firm's 
good faith efforts is a judgment call: meeting quantitative formulas is not required. 

Ill. The Department also strongly cautions you against requiring that a bidder meet a contract goal 
(i.e., obtain a specified amount of DBE participation) in order to be awarded a contract, even though 
the bidder makes an adequate good faith efforts showing. This rule specifically prohibits you from 
ignoring bona fide good faith efforts. 

IV. The following is a list of types of actions which you should consider as part of the bidder's 
good faith efforts to obtain DBE participation. It is not intended to be a mandatory checklist, nor is it 
intended to be exclusive or exhaustive. Other factors or types of efforts may be relevant in appropriate 
cases. 

A. Soliciting through all reasonable and available means (e.g. attendance at pre-bid meetings, 
advertising and/or written notices) the interest of all certified DBEs who have the capability to perform 
the work of the contract. The bidder must solicit this interest within sufficient time to allow the DBEs to 
respond to the solicitation. The bidder must determine with certainty if the DBEs are interested by 
taking appropriate steps to follow up initial solicitations. 

B. Selecting portions of the work to be performed by DB Es in order to increase the likelihood that 
the DBE goals will be achieved. This includes, where appropriate, breaking out contract work items 
into economically feasible units to facilitate DBE participation, even when the prime contractor might 
otherwise prefer to perform these work items with its own forces. 

C. Providing interested DBEs with adequate information about the plans, specifications, and 
requirements of the contract in a timely manner to assist them in responding to a solicitation. 

D. (1) Negotiating in good faith with interested DB Es. It is the bidder's responsibility to make a 
portion of the work available to DBE subcontractors and suppliers and to select those portions of the 
work or material needs consistent with the available DBE subcontractors and suppliers, so as to 
facilitate DBE participation. Evidence of such negotiation includes the names, addresses, and 
telephone numbers of DB Es that were considered; a description of the information provided regarding 
the plans and specifications for the work selected for subcontracting; and evidence as to why 
additional agreements could not be reached for DBEs to perform the work. 

(2) A bidder using good business judgment would consider a number of factors in negotiating with 
subcontractors, including DBE subcontractors, and would take a fi rm's price and capabilities as well as 
contract goals into consideration . However, the fact that there may be some additional costs involved 
in finding and using DBEs is not in itself sufficient reason for a bidder's failure to meet the contract 
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DBE goal, as long as such costs are reasonable. Also, the ability or desire of a prime contractor to 
perform the work of a contract with its own organization does not relieve the bidder of the responsibility 
to make good faith efforts. Prime contractors are not, however, required to accept higher quotes from 
DBEs if the price difference is excessive or unreasonable. 

E. Not rejecting DBEs as being unqualified without sound reasons based on a thorough 
investigation of their capabilities. The contractor's standing within its industry, membership in specific 
groups, organizations, or associations and political or social affiliations (for example union vs. non
union employee status) are not legitimate causes for the rejection or non-solicitation of bids in the 
contractor's efforts to meet the project goal. 

F. Making efforts to assist interested DB Es in obtaining bonding, lines of credit, or insurance as 
required by the recipient or contractor. 

G. Making efforts to assist interested DBEs in obtaining necessary equipment, supplies, materials, 
or related assistance or services. 

H. Effectively using the services of available minority/women community organizations; 
minority/women contractors' groups; local , state, and Federal minority/women business assistance 
offices; and other organizations as allowed on a case-by-case basis to provide assistance in the 
recruitment and placement of DBEs. 

V. In determining whether a bidder has made good faith efforts, you may take into account the 
performance of other bidders in meeting the contract. For example, when the apparent successful 
bidder fails to meet the contract goal , but others meet it, you may reasonably raise the question of 
whether, with additional reasonable efforts, the apparent successful bidder could have met the goal. If 
the apparent successful bidder fai ls to meet the goal, but meets or exceeds the average DBE 
participation obtained by other bidders, you may view this, in conjunction with other factors, as 
evidence of the apparent successful bidder having made good faith efforts. 

t. Back to Top 

http://www.ecfr.gov/cgi-bin/text-idx?SID=5908395e0766el 3235f7a2981 eb51698&node=... 1/27/2014 



eCFR - Code of Federal Regulations Page 51 of 70 

Appendix B to Part 26-Uniform Report of DBE Awards or Commitments and Payments Form 

INSTRUCT10NS FOR COM..PLETING Till: l~ll'OJIM REPORT OF DBE AWARDS OR COMMJTMENTS ANb 
J'AYMENTII 

J. l.;.ii•lk tW! oor Opmlti"ll A.dmi>ristnolJOft (OA) lhM PM'iiln 
your Fc-dCTJI f!JIQnciol 1Bsi~. [f .msbtm~ 1nna"S frtJm mun.
than - OA, ... "'PUMO ,..pm;n, li>rftD b <'•<h OA. 1r you "" •n 
FTA rlll>ipim11 inliliRllf yc..rm· Vcrulor }lwobw" In d!ic-'11ca;..~ JltOYlikd, 

2. lf )'<iU ... WI !'AA nq,ie.M, ihdi~< Ill< ~<•#ii AD' 1'1-
CIY<-d by tlm '""""1. If"'°"' lkih i lX, Bll:S(h • tqlOIOI• ~. 

}. Speclfy the Fed'"'l n1 .. I )-(I.<., Octob:t I -~ ll1) to 
"fl)oh di< OQY<fotl "'"""~ period f'>lll. 

4. $&1< 11,. cb!O ofsubnmlioo ofdm rcpnn. 

~- Cho<k the opp"'Jll'i>•• boo. lhnt indlcl4o• tho ..,,ming period 
thnt tlac d>lD pmnded in this """" "'"'""' If this "'l"'ll is doo 
June I, dw. 1boul~ "°"°' Octotocr I - Moreb JI . lf1hio r,..m is 
dH D"'•mbor 1, 41111 !iboold <>O\U .'\ pril I - Scpetn:ibcr JO. If Lhi1 
report is du•"' th• FM. d.coahvuld .- .... ~mo y..,, 

6, l'l•ooc °'""' l(>Oipkuo. 

1. ~-your......,.. i)llE g,oal(c) esu'bll$1ocd fee..., f<doml fii<ol 
) 'C11f of 1his rqoort lo!>: submitlod ID ond lf'P"'"'d t>,- tho ttlavanL 
OA Your Ovr.rull <lcool is ID bo '""""°" oo well "' tic bua\<!01'a 
fDI' 'i"'Citit bC< c._._.,.., and bO< Neutr.11 ~ (bOI~ I){ "'hid> 
includ.l jlpndto-cOMoouJfanlRl ~Olli). TI1C .....-. C0t1~11 OL'UI 
poroi<'" •ltO• lol i.. ~~d °" _.-.truJ 0101 "'""' <!" -i ~ rQ-\'ldt 
~lit{ on!)• for ll6l!<. The 'llfC nr c.onlnlOI !!JIOI< ii. 1 prinury 
cxoflllllc ot • !taco C.,.1clou• ODCQJUrc. '!1>. Rixe NOWill Goal 
portion should ineh.tlo pme,..,.,. dW, • ·bile btufili•g 00&, •~ 
no1 smtly £3oeed on DBI! fu:ms. F·OC' ua~k. • RK:ltl ~rin6s 
Dllltrach FfU!TIDl· -o::b»..""llf ossistluu:c, ilnd pcvfllft pi:tymrnt 
cl::iuso: GW1 uni:Jt I !fli~ 'r.lf"'cy of businc"° ill iltfdilK!lt hJ 

1>c1"mi;oee rmno. 

H-9. Tho """""'' ., itttw H("')-9(1) obould 1nclu<lo: >II I)~~ uf 
l'.ttll• '""'''- ow"1loJ Mil *'1 •>P..'t' o r siobfonl"""' ""'"d<O or 
COt11111~. iftC~I"'' Pfflf:Ml""11 Ot •»n"'1oon1 "IV"'" 
CO .... fllCjlOH jJll- orCMOOtlPll Of "''Pl''~· 1.- (If ,....h ... "' 
eq~(lmfnr mwt DrJ) ~ type; f•f r;.erviee~ A.II dollar llmO'i.mlio a.re
., "'fleet only the rcdcN.l •han: of 111ch oontroels,, nd 1h""ld be 
n>ur:>d<d •• th1' ,,,....... dolh.-. 

8(A~ Provide tbr 1rtpl doll:u pmogn1 for. nll prime r"f'1rat"b 

~"'i!illX! With OOT fund. "'" wrn: aw•r<IOll dUril\l: 1~1• •tr(lrlint 
pd'lll4 

RCB).. Pf'D\·~ 1hr:: '*' purnl;G a( all primr:: 001ur11cl1 il.n.1:11HI with 
DOT fvnds th.: were .. ~11rd<d duJi~E this rtpolting period. 

8(C).. Fnm:. lb: .atal dollu :>.mount awcrdt'd in ib:tt1 i(A), ,,rovidc 
the dg:Jg gmcmn5 swardod to D«tiflcd DIJEs duriC¥ 'lhh1· NJ."OTIJfl& 
pt-tivd 

M(D~ ~ ....... """' n111..-.r of J"WO• COll1T..,t< ·-ilod on i~1· 
8CR~ ll"•tfy ,,,. ~ .. ord<>d •• eert1tie;I IJffu clw-ing th,. 
rcpMint pc!rioli 

l(li). rnxa .. tolal dollm 1\\-.zdcd in l(C), p1<1v ids the illlu 
mllWlll ~-d lo DBE• ~h (be us< of Rott Conociou• 
!IA11Nxl>. s... ""' <1<r .. tK"1 0( ~ CO•J1.:lv11t G<»I lo l«t• 7 a 110 
I~ ~'''4J'lfRlliHIUI' l)f rn.U(l(f f)~.. h\ ii.ml tf 11(1 h1':1U(k iil )1JU, 
Cfllltb1t1t lo-i 

R(l''I. Prum the io1>I num'><o of prime <OCllfl•<t• ... "11!.cd in 1110). 
'!'Kiry the .l1ll!:DW ,,...-.,d<d lo Dll& lhr<>ui;i> ~ C<in•riws 
mt·1hud~. 

View or download PDF 

11(0). From ""' totll oo)lu ormuunl ... ~- i• ·- :8(CJ. p= ·id< 
tht" dplh1r amoom ZJV1-udcd to canifird DBE1 tbrot13ti 1fic- IZ<! Df 
Roe~ l'l•IM"'I m•tholh. ~ lbl .tof.mo'°" ..t ~ N•"'"'I Goal in 
t1en1 7 •nd IJt.: gpl>n>11<ln ~r proj'* ll'P'*"' - 8 to iJldodc 

8()1). l'r~o~ 1hc !Off.f ~ o< 1>1irnt -~ ""'""'c.I In 11{ll), 
$!'«#}' •be~ •Hodc4 tc• Dlltf •f!K"'Jll "°oc N<•ll••I 1.ctli<ld< 

em. or all """"' <ooinc" ~wJ<dod mis "'l"'nlog period, u lcul.ue 
1hc ~ QoNnB ID om;,. Dhi6' the tlollor omounl in Item 
&\C) ey d1'! oo(Jrr allllMD iro il<m l(A) ID <ilriT<> this pera: .. .,... 
- .......... 111=•••U...,..,.,st""1th. 

9(.A>-'(I}. l ltllll 9(A}51(l) tit dcri>t<l io ll1t S1mC woy u ittms l(A}-
8(1), ~· •htl - ~lcul#li""" aloo<\l<J !>¢ bi1td ou S.ob<ontra<tJ 
ntller tM ' '!Mc coo~. Un~ ,.i.,. oonmcli, wlritb moy 
~nty 1>1'-. - ntlllt" lll'!Y l>odlbOf~- "1 oOlltloi.t..i. 

10(Aj.l l (ll. Po< tll OOl!t 1wllnlcd pn.. c-0a.IDl'IS ud •......,d or 
«>1n111incd stiboanlrocts as indir.11<d ia l(C).(D) arrd 11(C)o(O), bruk 
lhe d:Jta - ftttllor<-by IDllll ~olw llDOUOl .. ....ti OS lho o.amb<r 
<'t • II °"""'""'' ll(>i~ "' """h C'lhnic C'\"'I' ., w•ll n IO no.n· 
·m ..... I)' •"(IOIC>), ~ "()o~lf" , ..... If~ lt><:i~ ~ 1'fl() 

..... not 111emberJ or ... r•-•••lr diUld-~ if<'>lll" 
already l ill<d. but who .,.. d-...no! e!i@iblo for oho m1E "'°'""' 
on on indi\'idr.111 bom (e.g. • co .... ; .. lllllle widl • diubitity~ The 
TOT AlS voluc in 10(11) uwuld t'l""I h "11m of S(C) pl• • 9(C), on<l 
• imih<ty, tbc TD'Il>.U! "11WI ia 11(1[) shooold oqual ti.. sutu of l!fD) 
plU.11(1)). Cf>l\omn I Jl1ooM ool~ bl: fllkd -OUI if lhi• oqoon is cho 
-On Ck~"mbrr t. i1 i:'t\1i~led in l'K21l j , 1M \.':'Jl..S fOr thft t'Dturan 
.,~ .tcft~ !~ ll<ldll!ll dlc ~ "*"1\ld ioo cnl11it11n H in Jvur firtl 
T<I""' Wiil\ if!" Y•lutl T<l"'no<I in ifto• "'"°rw! fOp<>ft . 

12(A). !"lmitl< di.< !Du.I ~uqobor °' rt""" OOOJOO::t>! ~O"'S'l
durins tb1< r<p<>rrir.! pmod ihlt bd llA<o c ..... ,_ So•t~ '™• 
Coiaaow: oontrnru mil' than: witti oarrtrti:t @His or mnolher Jtacc 
Cumciom mc:trare. 

l<l!ll). Prn11d.e 1ho b:IUI dollir nho.c of prim< contru:os co..,.l.ot«I 
this r<portinJl pcrioo th¥ hul It,..., Cons<iou:s "°"Is • 

l~!C) Pumd• Iii< lobtl doll:n . ,,_ o( om: parti<ipot ioa oa 1-ll 
kt C-0a1~iiolJS. l'tritn.c ~t.>cn. complor~a •"'' rtpotlinl! pn-i~ 
thlll a.u nt:eeJ~'Y 11) rnec1 lht OMtr.act ;!('ll~ on •her.. llll' •l'IP' lt-1 
onl) ro ~c Con1dow, prime ('QnttMG. 

12(1)). Pnmdc Lb: urual IDtlf DBE pmicipaoion ia dollor> °" tl>e 
,.,~ corucious: primr mltDt:ts completed th.is r~portins period. 

lltl'J. or all Ibo pri1no -.. ...... mplollod this "'pornng p•riod, 
QIC:ultit~ o,c P4i1rnnbt..'V ol DBE purticip;>t.Wn. Di>t·idc 1h1: a~IClt 
1000• <l<inlW UOOllllC In 12(D) by Ille ll)tol dO<,., \'tlU> P\'(l''i>lcd ;~ 

t 2(l1) ·~ ~"" !Iii• pct"'1ot:I~~ R""""1 °" lllo ot<#•" lll<llh 

t~Al-1~(1!). locm• ~A)-tl(I.) 11t donve<I ia 1h• s•~ m•nn"' • • 
itJ:n:s f?;A)-12(1!), a.:i:pl U.... fi;gu.., should be t.-..! .., Ju,,. 
'Nel.ltnil prfo~e c.ontMts (i.e. ~ .,..i.th n6 r.att. .oonQ!»w tn.i:!KU1~) 

l•V.\.14(11). ~ d1< totals for .... coflomn by oditit\s •~ 
n ee POMciOO!S and RCutrat fi,ur.m pl'O'rickd irti N.Cb row ;Jbo¥C. 

I 5. Na.,. or~ .. Aotlrorilrd Jt.cpc-uivo ~!his fDcm. 

16. Srrnotvrc of tho AUCho:it<>d lt.podcnt•l•••· 

17. Pll()nC ·n11ntbl.'f o( rt .. A-~d 1\-11"' 

l R. F.a• tlltnlllcf ot llic AV1hnri...t k<j'fesentl41vc. 

-.!iublli l!~ottti~n::pen•r-tRIC.it11111I M' D'vW..Ollltt. 

http://www.ecfr.gov/cgi-bin/text-idx?SID=5908395e0766e 13235f7a2981 eb51698&node= ... 1/27/2014 



eCFR - Code of Federal Regulations 

View or download PDF 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003] 

t. Back to Top 

Appendix C to Part 26-DBE Business Development Program Guidelines 

Page 52 of70 

The purpose of this program element is to further the development of DB Es, including but not 
limited to assisting them to move into non-traditional areas of work and/or compete in the marketplace 
outside the DBE program, via the provision of training and assistance from the recipient. 

(A) Each firm that participates in a recipient's business development program (BOP) program is 
subject to a program term determined by the recipient. The term should consist of two stages; a 
developmental stage and a transitional stage. 

(B) In order for a firm to remain eligible for program participation, it must continue to meet all 
eligibility criteria contained in part 26. 
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(C) By no later than 6 months of program entry, the participant should develop and submit to the 
recipient a comprehensive business plan setting forth the participant's business targets, objectives and 
goals. The participant will not be eligible for program benefits until such business plan is submitted and 
approved by the recipient. The approved business plan will constitute the participant's short and long 
term goals and the strategy for developmental growth to the point of economic viability in non
traditional areas of work and/or work outside the DBE program. 

(D) The business plan should contain at least the following: 

(1) An analysis of market potential, competitive environment and other business analyses 
estimating the program participant's prospects for profitable operation during the term of program 
participation and after graduation from the program. 

(2) An analysis of the firm's strengths and weaknesses, with particular attention paid to the means 
of correcting any financial, managerial, technical, or labor conditions which could impede the 
participant from receiving contracts other than those in traditional areas of DBE participation. 

(3) Specific targets, objectives, and goals for the business development of the participant during 
the next two years, utilizing the results of the analysis conducted pursuant to paragraphs (C) and (D) 
(1) of this appendix; 

(4) Estimates of contract awards from the DBE program and from other sources which are needed 
to meet the objectives and goals for the years covered by the business plan; and 

(5) Such other information as the recipient may require. 

(E) Each participant should annually review its currently approved business plan with the recipient 
and modify the plan as may be appropriate to account for any changes in the firm's structure and 
redefined needs. The currently approved plan should be considered the applicable plan for all program 
purposes until the recipient approves in writing a modified plan. The recipient should establish an 
anniversary date for review of the participant's business plan and contract forecasts . 

(F) Each participant should annually forecast in writing its need for contract awards for the next 
program year and the succeeding program year during the review of its business plan conducted 
under paragraph (E) of this appendix. Such forecast should be included in the participant's business 
plan. The forecast should include: 

( 1) The aggregate dollar value of contracts to be sought under the DBE program, reflecting 
compliance with the business plan; 

(2) The aggregate dollar value of contracts to be sought in areas other than trad itional areas of 
DBE participation; 

(3) The types of contract opportunities being sought, based on the firm's primary line of business; 
and 

( 4) Such other information as may be requested by the recipient to aid in providing effective 
business development assistance to the participant. 

(G) Program participation is divided into two stages; (1) a developmental stage and (2) a 
transitional stage. The developmental stage is designed to assist participants to overcome their social 
and economic disadvantage by providing such assistance as may be necessary and appropriate to 
enable them to access relevant markets and strengthen their financial and managerial skills. The 
transitional stage of program participation follows the developmental stage and is designed to assist 
participants to overcome, insofar as practical , their social and economic disadvantage and to prepare 
the participant for leaving the program. 

(H) The length of service in the program term should not be a pre-set time frame for either the 
developmental or transitional stages but should be figured on the number of years considered 
necessary in normal progression of achieving the firm's established goals and objectives. The setting 
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of such time could be factored on such items as, but not limited to, the number of contracts, aggregate 
amount of the contract received, years in business, growth potential, etc. 

(I) Beginning in the first year of the transitional stage of program participation, each participant 
should annually submit for inclusion in its business plan a transition management plan outlining 
specific steps to promote profitable business operations in areas other than traditional areas of DBE 
participation after graduation from the program. The transition management plan should be submitted 
to the recipient at the same time other modifications are submitted pursuant to the annual review 
under paragraph (E) of this section. The plan should set forth the same information as required under 
paragraph (F) of steps the participant will take to continue its business development after the 
expiration of its program term. 

(J) When a participant is recognized as successfully completing the program by substantially 
achieving the targets, objectives and goals set forth in its program term, and has demonstrated the 
ability to compete in the marketplace, its further participation within the program may be determined by 
the recipient. 

(K) In determining whether a concern has substantially achieved the goals and objectives of its 
business plan, the following factors, among others, should be considered by the recipient: 

( 1) Profitability; 

(2) Sales, including improved ratio of non-traditional contracts to traditional-type contracts; 

(3) Net worth , financial ratios, working capital, capitalization, access to credit and capital; 

(4) Ability to obtain bonding; 

(5) A positive comparison of the DB E's business and financial profile with profiles of non-DBE 
businesses in the same area or similar business category; and 

(6) Good management capacity and capability. 

(L) Upon determination by the recipient that the participant should be graduated from the 
developmental program, the recipient should notify the participant in writing of its intent to graduate the 
firm in a letter of notification. The letter of notification should set forth findings, based on the facts, for 
every material issue relating to the basis of the program graduation with specific reasons for each 
finding . The letter of notification should also provide the participant 45 days from the date of service of 
the letter to submit in writing information that would explain why the proposed basis of graduation is 
not warranted. 

(M) Participation of a DBE firm in the program may be discontinued by the recipient prior to 
expiration of the firm's program term for good cause due to the failure of the firm to engage in business 
practices that will promote its competitiveness within a reasonable period of time as evidenced by, 
among other indicators, a pattern of inadequate performance or unjustified delinquent performance. 
Also, the recipient can discontinue the participation of a firm that does not actively pursue and bid on 
contracts, and a firm that, without justification, regularly fails to respond to solicitations in the type of 
work it is qualified for and in the geographical areas where it has indicated availability under its 
approved business plan. The recipient should take such action if over a 2-year period a DBE firm 
exhibits such a pattern. 

t Back to Top 

Appendix D to Part 26-Mentor-Protege Program Guidelines 

(A) The purpose of this program element is to further the development of DB Es, including but not 
limited to assisting them to move into non-traditional areas of work and/or compete in the marketplace 
outside the DBE program, via the provision of training and assistance from other firms. To operate a 
mentor-protege program, a recipient must obtain the approval of the concerned operating 
administration. 
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(B)(1) Any mentor-protege relationship shall be based on a written development plan, approved 
by the recipient, which clearly sets forth the objectives of the parties and their respective roles, the 
duration of the arrangement and the services and resources to be provided by the mentor to the 
protege. The formal mentor-protege agreement may set a fee schedule to cover the direct and indirect 
cost for such services rendered by the mentor for specific training and assistance to the protege 
through the life of the agreement. Services provided by the mentor may be reimbursable under the 
FTA, FHWA, and FAA programs. 

(2) To be eligible for reimbursement, the mentor's services provided and associated costs must be 
directly attributable and properly allowable to specific individual contracts. The recipient may establish 
a line item for the mentor to quote the portion of the fee schedule expected to be provided during the 
life of the contract. The amount claimed shall be verified by the recipient and paid on an incremental 
basis representing the time the protege is working on the contract. The total individual contract figures 
accumulated over the life of the agreement shall not exceed the amount stipulated in the original 
mentor/protege agreement. 

(C) DBEs involved in a mentor-protege agreement must be independent business entities which 
meet the requirements for certification as defined in subpart D of this part. A protege firm must be 
certified before it begins participation in a mentor-protege arrangement. If the recipient chooses to 
recognize mentor/protege agreements, it should establish formal general program guidelines. These 
guidelines must be submitted to the operating administration for approval prior to the recipient 
executing an individual contractor/ subcontractor mentor-protege agreement. 

t. Back to Top 

Appendix E to Part 26-lndividual Determinations of Social and Economic Disadvantage 

The following guidance is adapted, with minor modifications, from SBA regulations concerning 
social and economic disadvantage determinations (see 13 CFR 124.103(c) and 124.104). 

SOCIAL DISADVANTAGE 

I. Socially disadvantaged individuals are those who have been subjected to racial or ethnic 
prejudice or cultural bias within American society because of their identities as members of groups and 
without regard to their individual qualities. Social disadvantage must stem from circumstances beyond 
their control. Evidence of individual social disadvantage must include the following elements: 

(A) At least one objective distinguishing feature that has contributed to social disadvantage, such 
as race , ethnic origin, gender, disability, long-term residence in an environment isolated from the 
mainstream of American society, or other similar causes not common to individuals who are not 
socially disadvantaged; 

(B) Personal experiences of substantial and chronic social disadvantage in American society, not 
in other countries; and 

(C) Negative impact on entry into or advancement in the business world because of the 
disadvantage. Recipients will consider any relevant evidence in assessing this element. In every case, 
however, recipients will consider education, employment and business history, where applicable, to 
see if the totality of circumstances shows disadvantage in entering into or advancing in the business 
world. 

(1) Education. Recipients will consider such factors as denial of equal access to institutions of 
higher education and vocational training, exclusion from social and professional association with 
students or teachers, denial of educational honors rightfully earned, and social patterns or pressures 
which discouraged the individual from pursuing a professional or business education. 

(2) Employment. Recipients will consider such factors as unequal treatment in hiring, promotions 
and other aspects of professional advancement, pay and fringe benefits, and other terms and 
conditions of employment; retaliatory or discriminatory behavior by an employer or labor union; and 
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social patterns or pressures which have channeled the individual into non-professional or non
business fields. 

(3) Business history. The recipient will consider such factors as unequal access to credit or 
capital, acquisition of credit or capital under commercially unfavorable circumstances, unequal 
treatment in opportunities for government contracts or other work, unequal treatment by potential 
customers and business associates, and exclusion from business or professional organizations. 

II. With respect to paragraph l.(A) of this appendix, the Department notes that people with 
disabilities have disproportionately low incomes and high rates of unemployment. Many physical and 
attitudinal barriers remain to their full participation in education, employment, and business 
opportunities available to the general public. The Americans with Disabilities Act (ADA) was passed in 
recognition of the discrimination faced by people with disabilities. It is plausible that many individuals 
with disabilities-especially persons with severe disabilities (e.g., significant mobility, vision, or hearing 
impairments)-may be socially and economically disadvantaged. 

Ill. Under the laws concerning social and economic disadvantage, people with disabilities are not 
a group presumed to be disadvantaged. Nevertheless, recipients should look carefully at individual 
showings of disadvantage by individuals with disabilities, making a case-by-case judgment about 
whether such an individual meets the criteria of this appendix. As public entities subject to Title II of 
the ADA, recipients must also ensure their DBE programs are accessible to individuals with 
disabilities. For example, physical barriers or the lack of application and information materials in 
accessible formats cannot be permitted to thwart the access of potential applicants to the certification 
process or other services made available to DB Es and applicants. 

ECONOMIC DISADVANTAGE 

(A) General. Economically disadvantaged individuals are socially disadvantaged individuals 
whose ability to compete in the free enterprise system has been impaired due to diminished capital 
and credit opportunities as compared to others in the same or similar line of business who are not 
socially disadvantaged. 

(B) Submission of narrative and financial information. 

(1) Each individual claiming economic disadvantage must describe the conditions which are the 
basis for the claim in a narrative statement, and must submit personal financial information. 

(2) [Reserved) 

(C) Factors to be considered. In considering diminished capital and credit opportunities, recipients 
will examine factors relating to the personal financial condition of any individual claiming 
disadvantaged status, including personal income for the past two years (including bonuses and the 
value of company stock given in lieu of cash), personal net worth, and the fair market value of all 
assets, whether encumbered or not. Recipients will also consider the financial condition of the 
applicant compared to the financial profiles of small businesses in the same primary industry 
classification, or, if not available, in similar lines of business, which are not owned and controlled by 
socially and economically disadvantaged individuals in evaluating the individual's access to credit and 
capital. The financial profiles that recipients will compare include total assets, net sales, pre-tax profit, 
sales/working capital ratio, and net worth. 

(D) Transfers within two years. 

(1) Except as set forth in paragraph (D)(2) of this appendix, recipients will attribute to an individual 
claiming disadvantaged status any assets which that individual has transferred to an immediate family 
member, or to a trust, a beneficiary of which is an immediate family member, for less than fair market 
value, within two years prior to a concern's application for participation in the DBE program, unless the 
individual claiming disadvantaged status can demonstrate that the transfer is to or on behalf of an 
immediate family member for that individual's education, medical expenses, or some other form of 
essential support. 
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(2) Recipients will not attribute to an individual claiming disadvantaged status any assets 
transferred by that individual to an immediate family member that are consistent with the customary 
recognition of special occasions. such as birthdays, graduations, anniversaries, and retirements. 

(3) In determining an individual's access to capital and credit, recipients may consider any assets 
that the individual transferred within such two-year period described by paragraph (0)(1) of this 
appendix that are not considered in evaluating the individual's assets and net worth (e.g .. transfers to 
charities). 

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35559, June 16, 2003] 
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in\.-e~tmc:nl to acqui:n: an nwncn:'hiyt iruere,,;I in 
) OUr lim1, br-Ol:~h ®"'II by c~sh. reo1l csl~tc, 
ettulpli'IL"t\1, .and/of oditr rnv~. 

(J) 51.tc the pcn:•llU!I" o f toW .,....,.,m,;p control of 
)Our tlrm lhal lbi• O\Wl~I p<IYCSSl:jl, 

(4) .St;>l!o lbc CumilHI relolumsbip a( lhis owner lo 

-bOlhtrowner ofymor finn. 
IS) lttdiC*IC di<' RIJfUb<"• . JlCICCDIB~· ot' the touil 

cl .. •. do!< uc11uir"'1, &tld m<tho~ by which Ibis 
<1w1>er ncquired lti;"'or t-lin~ of "od in )'OMr 
firm. 
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(6) Check !he •Pl"''l'rilllc hox thlil imficole'I wbell>or 
thi• owner pcr!Orros P m.tDnacmenl 01 
iupctVboty functiOll for any olhct b11Sli>titi- Jf 
you chodoed. "'Y••," "a.re tl>e nomc o( 1lle other 
bllsill.., t111d lllis ow1la''$ l'u!lclion 01t rillc held in 
lhlllbu~. 

(7) Cite(~ Ille oppropri!ICc box lbot indicnl>CS whether 
lhb <YWllCf OWM or ~ for any othat lihl>{S) 
1lllll hos l1IX raloti<>mhip with your firm. ff you 
chedcd "'Yest idenli{y th• uroc of the Mhcr 
b<lsinm ed Ibis owmr'l llu>Ction °" lillc held in 
lbal b"'in•'"· Brl~lly de>cnoo a.. """""of Cb&: 
""1in<>• rclobof>sltip m J!)e-P"">id<d. 

C. DisaAtvot1120d Stints 
ruz[![: Yoa oal1 •"""' la (llmlpkir lloio •<dioa for 
c•ch 0""1Cf' tllat In ••P'Y••~ for DBE q .. Ullo•tlo11 
(I.e., f-Of' ••ch •"'.Ml' who IJ daJml11g fo k "wrlally 
arul ..conomlcall,y dlndvut:t&od" 11d whO>e 
awau;•ip illttntl k to be: cD••trd totnin\ t• e 

<>l>Atr~I ••d ~l % ••nHf'tbip nq~lrml••IJ "' dtf 
DBE prognun) 
(l) u11llto.11! io ti.. 'I"""' proviOOI lhe lutal l'cnocial 

Not \\lortll (!'NW) of CO<h O'll>mT who is OJIPIYillJ 
J.br 1>9& queli.l'.cmion. U!IC !be l'NW cakulatlll' 
fom1 ac the eacl o( dtli appllc;lllon t<> -0om1ute 

md! """'"'·~ PNW, 
(l) Check~ appropnelc bo~ that indica1c• ... ·wcr 

all)' frldt 11&1 c~r bcea trt:ilcd !or Uot bcooctil ol 
thu di:sac:h·.arH.3.g.ed owi:ier. If" )VU anmttcd. 
~vc~: brlefi~ explain 1bc na111rc, ltls1ury, """'°"'"' ..,d a1m:11t nluc of the rnal(•). 

Sttfl09 4: ah''TROL 
A. •~•I.if) ye111t firm'• Oflictrs ~•d Jl<>J1rd er 

oi....10 .. : 
(I) I~ chc epoce piw1dcd, otlll.C the name, 1i1lc. d;v.c 

o r llf!poinlnmn. 1>thnitil)' ar>d gt'ndrr of C".tdi 
oOicorofyour fttm, 

(2) I• the spru:c p10\•tdtd, SIBU: \be •&m•. 1itle,. <181~ 
or oppoinlmrnl. c!hnicity. and gond•r of •""" 
ir,dl,idllnl servine on your finn' s 9o.,.d of 
fllrt<lor~ 

().) 01cck tl!D apptopri81c bo~ ti.st IBdlcaic< v.tielhcr 
1111y ot' )vut Jino·s off.c::crJ and/or dircc;ton li.slrd 

llb<lvc ped'orrn * t!l41~m•l11 or s~is<Jry 
fu11CtlOJ1 for ony otltcr buslnc!iS. If )'O'ol BliSl''Cl'Cd 
·v.,.~ idcntiCy CAl'h rcnon by name, birlha titk, 
the name <>f the other b1ui~ in which oJhc is 
JRYOl>...J. tud JUlll'I= fmi<;(jun ~rfum.,J Ill that 
aLlu .... busi.nu.u:. 

{4) Check the ~Pf'Tot'ti••c bo• 1t..t iooieoie< "'hct'hcr 
an~ or )'O<M nrm' t otlK>en andlot dlrcc10H lk! ied 
abcYc! awu or work for ""Y olhu fmols) thlit has 
• rcl>li<lMhip with YQ4J1' firm. If you ..,~wend 
·Ye;.,~ l&ndfy 0.. name ot' Uv,, fotnt. Ihle oflitt1 
or di=tc1, lllld th• na1urc of bullier bur;ine» 
rclotionship v.ith tha1 Oilier firm. 

B . (denllf~ y1>11r firm's 1r1~••11•111fllt .,...,. .... (by 
11amr, 1ido, etll•idl)" ,.,.d J.ftldcr) ""° CO"i:'nol yo•r 
llrllt I• rhl> fol14'Wlllg •n11s: 
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(I) Mdfog financi>l decisiono< oo >""' lirfn'! het.r.!C, 
ir..chJding tb• '""'lun.1""" ol lii:n ar cmlil, Jwtry 
bood .. rupplios, ...,.; 

<2) E9imatin.a •rul l>iddias. includlns cnlc'1l111ioo or 
«ist cs!i...,..toi;, ~i~ prq111rol io•u nd ""hari .... ioo; 

Cl) Nc1;od11h~ sod ~11111...:1 ""~utlon, inct"dirti: 
F•ttte1piliOT1 in till)' of ;our hrm'.s nt'°llldions 
md •M>C:utmg cocU&C:I~ °'' )IOUI rinn·s ~heli, 

I ~) Hirio;; o:ndlor firing of ~l:ln~~-t ~ooocl, 
including iut~n·1c"'"'ll ud e0<>d-c1ln~ 
periOrtllllrlC• ~val1111hlm: 

(S) FieTd/ Produ,(llion Dper.iliim! !!.ll)1:f!t'\11!nl)n, 

iD<htdins •.it< •uri•rvl<ioo, •th«ILLlin~. ~jc~ 
mAllqtll)Cf\r sm'iCCJ, err.; 

(6) Office m.na~; 
11) MMkcline ml a.I.,.; 
(3) l'ltr<tmsl11~ ofroojor oquip._,i; 
(~) Si&riill,ll oompaey dtecb{f-Or •DY puiposa): .nd 
( 1~1 C,.a,.,111<time "llY o'1ier foAln:u.1 trw><octiD<K "" 

YOllJ firro's behalf not od>erwi" lisJod. 
(11) QtcOt the •pprO(lrinu. be>< lhur imli~ wbdltor ••> or tll.c pcooe~ liSlod in (I} 1h1(lllojl!o (l~) 

above perfomt o 1t111rl8~crocn1 or S"P•r>'iSDfY 
runctlo11 t.ir &.ny olilcr b<l'1n= If yooi a!l5Wmd 
~Ye..~ kl«1tiri Gld> pd!!Ou by 1t1111e. bl~'bet title, 
U.. n......, ~t 1t.o olhct busllll0$S la whl~h a•hc 18 

invulved.. Brtd 1111.'hcr fw;eMn pcrroo~ le 1MI 
utn basiact¥. 

( 12) Chod the approp<101f 116.'t lhal md1Clllti V.lli!d1et 
~ny Qf Ille I"'™''" li:<ttld m ( I) lllr,,..Mh (10) 
.00\'C own or wort [OT Ollf ml1cr finn(s) that ~ 
• rcl.Uo.nsnip •·ic~ yow firm. If ~· """''C<od 
~y.,.,• ictc:ocify •he norneoHhoe rinn, chc nomc af 
1bc pcrsoo. and 11lc ~1tn o( ~i"1oer bll$i1lci:; 
fda1lo11Ship with thRI oclior finxi 

C . l1Hlittt• yu11r Ot 1~'s bl•"t'lttory In t it~ followlni 
·~orie:s; 
(H Lq11iplllont 

Sfnlle the l)'f"'· milk• ond 1T1<1tkl """ cun•~1 
dolLllT val11e <>f each pitt< of •quipm<m h<lld 
.llldhir u.ed by }"OU: firm. lndiC11c w&.tlle' c"'h 
t1iece is either (,tWDt'd ar kasl!d by )\DC.II' fmn. 

(l) Vehicles 
S:tat.c th.c type, m.Ua aad modcil. and cu11'1!All 
d QJ W val-ur: of cxh m.o1m "·ctiKlc lidd 1milfor 
1JS.1:d by "'~ Finn. ln.dttme '1t'hrtlu:r mch \'ch.ch: 
I< .;tbOf O"''Md ~r loosed hy ~"'"' fm'n. m 01l'ltt s ...... 
$1111• tbc Slrm ad~CSJ of e:1111h olf~ ~c 11.Cld 
and/or \IJ<d b> )'Ollf fiun lndi('<IO¢ "''htl~.cs your 
ilmt OW ll.'l 0( ica<cJ iht offl~~ $1plCC AOO the 
Wlrt"fll dl'llar \' ol l>C vf lilsl ptOpcnj C1I en letie 

141 Slol'Jl~ Space 
S~ate 111~ "1rtot ~ of ttel!o ilO<ll~ 'P1'~~ held 
M'ldlor used by youc firm. lndietlk -.i.·be:tbrr )lnlt 

firm OWDf. ar lease$ the 51DR.£C "JIDOC a d tbo 
"""""' dnllar vnl»c nr that P«>P'"Y or iii< le.,.., 

D . D~ ~11r nrn1 rd)' •• ony 01•..- firm for 
llHl_.~<111"'111 ranc"°'"' nr Hlplo>y .. p.117TDIJ? 
Cbc(k tbc ~wro1>rmtc to• •h•t i..t~ wh<dior >""' 
firm rdi<:s "n nriy o•licJ fiJm fo1 m.,-1•eerro•nl 
f\lllo lfoll'S OT f« cmplu)"'° po~~ll. I( YOll pn,:wored 

View or download PDF 

~Yos," brieOy HpolliB Iii< a lOb"'t uf lbnl mill/IC~ ond 
•he c:ttenl 10 wJU,,..;i the other finn aTT'ies cut ..socb 
f11Ddimu. 

(.. FiuttdRl l•(-llOoft 
(I) lioiiltiA& loforTl'liliQI\ 

<-> sratc lhc name ot youtl\1111'' blnk. 
lb) Sw c the msm ~ho11C n111111>c< or· )'Olll' tlt111's 

btml: bn!1cli.. 
{c) Stllk> tM ooill'c~ of your limi"• bunk l!oonclL 

(2) Bonda>!! lt!IOmwlion 
(a) S1ai..}'Our r ..... >s llinikrNumi..r. 
(b) SL!lle the • .,.,., or yow firm'• borld •&""' 

mul<orbroker. 
(c) Stfltc )'OIJI" op'..,,~cr's llllooc 11umher. 
(~) Slotc )'Ollr ~nl'o'1>rolccr '1 Ddd""'s. 
(c) S1Atc ycwr finn'1 boi:idil)J limit• (ill dlill.ln). 

if'C<'ifyiq bo<li lbc ~Ille ..,,.! ~•cl 
Limils 

r. rdeRtlfy on 11<>arrn, OlflJli!Oi., ••d p11rpO<tl elf 
-.II«)· lallOltcl to yMlr l'lm, l•ddftli. llii• n- rtf 
pcMltl1or Rrru1 ... n.~ (lac 1-lfodltt ... ••Ill• 
llste<i ...... : 
Sti4c 1bc name tlld addrcst of "8ch 10~. 1tt. ..,.. 
of the pcllllirl iCClli~ lhc loan. the otl:IDal dolltlf 
•JbOOtll &ltd lbc <Olrrmt l>*lll!ICC 01' .,.ch 1.-, md ... 
purpoee foll' whicll cacb 1"'111 wllll lil~ lCI )!Our fitm. 

(;. L lllt all ~Olll:i'ibllliotH or 1ta'.Mftr~ •r tiltU IGll:rom 
)"vlir nrm -a.nlllf t.lf"'rtwn lllf1>' •' Jrb UWD'n •~t lfH' 
purtC..'O )~OH: 

India~ 1n che •pace< provided, the IYJM' or 
c"'°"'bi:li~n or ""50l t ho; """ tr•MfCfl'Cd, ; i. current 
doltnr YPNC, enc ]>CIWJ\ qr fi t111 from wt.om ii W03 

lrnrrJfcm.t. tno "'""'"' or firm Iv ""11Clm ii ""' 
'"mfcrrod, cbc rcb1ion5hip bct .. '«n 1bc ""''" pcnoo.9 
onli'<if lb1n1.. •nrl t~c ~n~ uf 1bo ttanstC.r. 

II. li•t OU'l'fUt llffiUfSlp&r1•llB htld ~, .,_, 01'Hf Ot 
tli'IJtl~'M or )'eur n r111. 
Ult t1>c 11&\IC O( COCh pc'tlOcl II> ~11Ut tltm '41h0 hold.< l 
profa siDAal l anK" or penn:il. the •rrc- of 5ioensl!! or 
pencil. the f!X[lin1ion dA:d:e ar lM: 11ermil QI' license"~ 
and thi: ticcnsa'pcm:iit n"31bc!r ;and ieuir-.g St.&1t or the 
liocoso or pormi1. 

I ~ Lbt ~ t lrt:rr:c lary.1::'1 <D11tracU c.• mplrtt:d by ~·••r 

r ..... irt the p1Ut flln:c , .. an. if •n:T· 
List Ou.: nam~ or cac:ft owoc:r or caotnL-...oc £or <f!leh 
cco1ract,. tM- name .and Jocation or thi: proj~ct:;,; llndr:r 
... 11 r.l)Cllrao.>C, the IYP" or "''Ork ~or~>ul QI\ e1o/I 
cOMr~. • nd 1ilo doll• v•lu.o of~ ro111nc1 

J, Lbl rbr lhn-t '*~cit •rtlvt ,low on ,.~ktl ,-oor 
llr111 k nirreatlr ,.M'tln#-
fOf u.'ll a<t1•-t job llito:I, 1a11c Oic nonic of Utc prime 
ccm1m..,t anil 1ho p<OJCCI ownl>ct, '"" IOCMllClh . •h• 
ryp< or wor\ p-0rfom1cd. 1bu proj..:t •larl diltc, lh• 
3r.11Cl)Xlkld ro:rtplttlon dlllt, and lilt dollar >Blue or 
thi: contrul 

AFTID4 \'IT & SIGNATUJU: 
C1refilll~ read lhc ottoohod offldu\'if in iii; en~. 
Fm ill 1he rcqum.1 irtfCPl•tion '°' eac:n bl•nl: ipnoe. 
nnd •il!'l •nd d!t~ Che •ffid!ll'lt in tho pm;rncc <>I• 
l'.-01)' ~Yl>lio, who!llUSI then no1111uc tbc fom1 
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DtsAOVAl\'T AGED BuslNl:SS ENTERPRISE PROGRAM 

49 C.F.R. rA}(J" 26 

UNIFORM CERTIFICATION APPLICATION 

© Shoold I nppJy? 
o l5 )'<>•lT fltm at lea$! 51 %-nwned by ll ~~lly and «Otll>rl'lic31Jy Ji$)(!"an1attd 

iodMdual{s) wbo also cootrols tbe finn? 
o Is the disadvano1.god. ownc:r a U.S. citizicu or lawfully admiltcd pl!nnancnt rcs.ideot -0f tlie 

U.S.'I 
o ls )'Ou.r fmn B mie.ll bu.11ms that mccu the Sm11U Business Administration's {SBA' s) me 

sundard 1!1111doeillDIcxccccUI7.42 million in i;f06S annual recc:ipcs? 
o b )'OIH firm organized as fl for-profit busi.Jms? 

"° If you aoswered "'Yes~ to all oftbc qµcstioos ~. )'OU~ djgible to 
participate in tlie U.S. 001' DBE ptogram. 

iZ;i Is thel'l! an euier Wa)' to •IJpl)'? 
lf >'l'l• ~re curmitly cortifi...t by 1.he SBA ~»m l!(a) ~ndi'ur SPB flfll\, y(tU may ~e ~•iaiblc for a ! lmWilinel.l 
ocrtification application process. Uooc:r 1bi.5 Pf<>eess, the =tifying agmcy to which yon 11rn applyi11g will 
aoc"l"l )'C>ll~ ~urr<!nl SBA "J'l'>li.oat>Oft Pl'Ci<ag.e m heu of ttquirfog ~ ou to fill 00! a.id $llbn1it 1hl~ form. 
NOTE: You mml SI.ill mtti 1hc rtq•i~t11tnl!J for t~c ll~·t pr<lp'.lltll, i~Judidg ~uldfft:Oint: lltt •114'1e 
rev.ISi>". 

G.• Bf ~on: to 11tmch llll of tbe required documents listed lo the Posuments Cfleck L1U at tbe end 
of this form with your ~om.pJNcd uppli~atiun. 

II' Where cun I find more tnform11fion? 
o U.S. DOT - !ill£~~osdh 1 fl""ffi_,d_l>Li!O\'/bu~lne;; dbc/ind~~.btml (lhi$ ~itL> provides. l1£1lful links lo 

lhe 1111~ µnJ regu.!111"'1>1 .S""""'ifl$ th<: J)Jlf r«'llf'3m, qvc>"ti111os ~,,.i ~""~!¥. •1)1.1 uthtr 
pc:rtiomt infonnation) 

o SflA - h1tp:/iw>V\\'.111J>.f1u vlu&1ts (ptovide~ 11 IOitins ofNAICS ~) :lJ>d 
ht19·lfMvw.•ba.suY/~1 zi./mdcx1:1"leof<ut.b1m! «irov~les µ li~liog: ofNAlCS rodes) 

o 49 Cf'R Pan 26 (lbc rules eod rc)!Ulalions · lbc DBE ram} 

Under Sec. 26. l07 of 4? CFR Pnn 26, doted februo.ry 2, 1999, if al noy lime, Ille l)qi«rtmrnl or a =ipient has 
ra.'1.~0n 11.1 l:>elk<w: 1h;<1 ""~ pl!i100 "' firm )1a;: wilifull)' .and knowlnsJ>· pro•id.ed jl)C()rrect informa1io~ Of cnade 
false s1alclncnlll. tbt: Ocp;lrtrm:nl mny i111 1i~1e su~nsion or det..,mmit pl'O~C!eclilllOS 1111uin&I Ille J>"rw<l (JT !inn 
uodCl 49 CFR Pan 29. Govcmmcnm·iec OcbB1111en1 and Suspemioq (oonpmoorcmcnt) aud Gcwcrumcntwide 
lteq1.1i·n:1111ont• for Drus· fr..t Wc1rkpfaot (gra.11U.}. ~kt ~nfon:~,,,.111 attl-0111111der 49 Cl'k l'MI :11 , t>~1u f'tlltld 
11r1d C ivil R~medi«, 11.Jld.or ,_fer the ma!IC'.1 t~ lnc Oep•TIRKnl of Jttslice for crimin•l prosccullon uttder 111 U.S.C 
1001, wtii<:b prohibits false ~tatcmeobi in fe>der!!J..c:P.:.:ro"'s"'ram=s.:.... --------------~--_, 
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Sectliln 1: CERTIFICATION INFORMATION 

A. Prwr/Olher Cwtlflcatlons 
Lo your firm cwrcully ccrtiftcd for O DBB Name or ~crtifying agcocy: 
my o( the follow in: programs? 
t!(Yt11. c4tdr oppr~fate f>o,Y(l'J)) Hu )'Ollf firm's &late UCP ~Clod an on-um visit? 

aves.on I I State: QNo 
0 8(•) ® ST'Ol'! If you cb!d.cd eithl!f ihe. 8(a) or ST.>6 box, you ~ 

O SbB bavc m compfctc this application. Ask your stile UCI' about the 
~lrear.nlitml aonliailion 1'1()CeS!I mMM!1· the SBA-DOT MOU. 

B. Prlor/Othtt Appllcafiom and Privik?...,. 
Ha~ your finn (undCT any name) OT auy of its owuCJs, Boud or Directors, oflicCJS or 1118l18gcmcol pcisonnel, evCT 
wi!bdraW11 an oppticnlioo. for my of1be ]lJUgrams listed above, or ever ~n denied ccrtific.1tioo, d~fir:d, Oi 

dtbamd or SU!<pel}ded or otherwise had bidding privilqies denied or m.trictcd by any state or local ~ncy, o r 
Fcdenll entilfl 

OYet, QJ1 __ 1 __ 1 _ O:No 
If Yes, idcotify Stare and name of stale., .local, or Federal agcncy and explain the nature oftbc acnoa: 

Section 2: GENERAi, lNFORMATION 

A. Contact Information 
( l ) Co111At1 peNnn a1w! Tille . I (2) Leg.al name of firm. 

(J) PboDC#: I (4) 0 1brr Phone ft: I (5) FM #: 
{ 6) E-mail I (7) Website (if1ta, .. ...,): 

(RJ Street addrc!IS offtnn (No F'.O. &xJ: ('II) c:o.!1~11'•,.,.,,, -· 2'Jro 

(9) Mailillg ad.:ln=ss of lii:m ~ifdJl~r-..rl): ('ily: C'*'1y 'Pamh: Sui.. Lp: 

(I J l>cstcibc- the prirn.•ry· l.>L1JVilJt::i of yu111 Om\: {2) Federal Tax ID /#/;m:•~ · 

l.illll!!~..f!!rn~~!~l!IMcd on I I I (4) J/ We AA\·~ owt1t<d thl• nrrn siric;e: I I 
{5) Mc:lhod ofocqu1sitton (cw~ tJll 1~ar opp/J'F 

Q St:o111:d 1tt:w buslJ!t$$ 0 Routthl ~istin& bu~ine>s Olllherittd b ll$ines6 O ~Ctll't!d COllC~ion 
D Merv.er or con~olidation Q 01hcr (ap/ainl 

{6) ls; )'OUT firrn-"for protit'"/ a Yei a No I ®STOP! If your firm is NOT for-profit. lhea yoo do NOT qunhfy 
fo1 th:is nmoram and do ?\OT ne<d to fill out this application. 

Pogo 2 nf 5 
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(7) T)J* of 11ttn (•k..·A· "'' iJw "H,J~j: 
. 

0 Sole PropriclDnhip 
0 Panncrdllp 
0 C~uM 
a Limited Liability Partocr.ih~ 
0 l(m;ood Ll•hillty (~civtl 
0 Joint Ymciuc 
a Otbc:r. Octc1ibe· 

(1!) &s yoW" fum ever cxistro und.ci' diffcn:ot ~11CT5hip, a dilkrcct type! cf cwncrsbip, or a ditfereot n:une? 
OYti ONo 
JfVe;i,e~laln: 

(9) Number of ..-lol'tes: FuJt.titot hrt-tilll« Tot.I 
(JO) Specify lhc erou tt'Ocipci of the fitm f.onhc la~ 3}'<!aK: Yell! ---· ·r.;ibl :ll'~'<!ll)(G $ 

Yt#fr' ___ Toluln:uiptsl: _____ 

Yc11< Total rcoeip4s $ 

c Rd iomltl • t Jps~ hllOtbe & i r UIDHSH 

(J) I~ your firm co-locotcd Ill aey of its busiaci;s locoliowi, DT docs it sh:uc a lclep:hooc ournbcr. P.O. Box. office 
spa.oc. )'nrd. 1"lll'Cho\1sc, ficilitics, cquipmeat, or office ~ff. wi!h any o1hcr b!Wncs~. organiiatio~. or 4?\'ltity? 
OY~ Q lilo 

lfYb. idtmify: OlburFimt' s""'°": 
Fwl•in ...,~ of ~11.i«d f~lii;e.: 

(2) At (lfel'CDI. OT al 1my time in r.t.c fa} been a S1Jb•idiarv uf :uw oilier llrm? OYe~ O 'N .. 
pa~c, J.as your fom: (b) coo•isi<:d of a pu11mnhip m which ooe OJ more of the J>lrtncIS il1' otbct-

firms'I OYcs ONo 
le} ciwocd Mv llCJCcnlD"1: of 1!11\' other fnm? OYcs ONo 
(d) hnd IMIY 1mb>idiurics? IJYcs ONo 

(3) Hu 8/IY oth~ furn had aa owru:t !<bin int~ in ~our litm ~1 e!!!letll or at 2n~ time in thre ~&.• L'I 0 Y L'l< 0 No 
{4} If }'<)u atU•veterl ~Yes" II) any or I.lie quob(ltll$ i~ (2){~HdJ "'llW'<n-(3). i<lealify the followmti for e11cb (o>ao~ 
r<Pll l~ffl>. lf•wcdedJ; 
~ ti.dc!lc.u 1):~ of Bu~if1~ 

l. 

2. 

:. 

D. Jmmtdbtr F• •Member Bo•lnes5H 
Do 1111.y of yOUT immcdime fitmily mc111be111 owo or men~c another oomp"'IY? 0 Ye.o 0 Ne. 
lfY~s. then list (alwch atr11 •~"""'- iJ'~cd}~ 

~ Rd!!ljqrWtip ~ l>:PI' RfBgsjrr.cu 
I. 

2. 
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Section J: OWN~RSmP 

ldendt)· all lndlvtdusls or lloldlni: companies 1'itb U)' OW9trs'blp In.term In yoar firm, pro'~ lb 
information r~cpte.ted ~.,.. (lf.,t}ll? I/Jan"""..,. •• ., .. 4tlnclt •<p0"'10'shrarf"' roe/, ttddifJ01'D/ .,._~.,.)t 

A. Backtrround lafonruadoa 
(l)NlllllC: I c2i n11~: I (J) Haine Pbime"ll: 
(4) Home Add= (Jt>Mamform1M-J• C11y. St-. lip: 

(Sl Gender~ 0 Malll 0 Fe:male (6) Ethnic EJUUP rncmber.dtip (CINxi. "'1 tb "!'l"IJ'I: 

(7) U.S. Citi7.cn: tJ Y~s 0 No OBlacl: 0 tt.lsplloic a Nw1oeAn~n 
(8) t..Jwfully Admiucd P<nDllllcnt Resident; 

0 Asian Pa.c;ific Q S11bccmti11.c111 Afiao 

av~. ONo a Other t-P"'"W'> 

B. OwnenlllD Interftt 
{I) Numbc:c of years 111.owncr: (l) Initial in~'Cfitmcot ~ Q12llotYlh1~ 
(3} Percentn11e Olo'W: to Kqllire owoor-,bip ~ s 
(4) Fmlial ~lntion~ltip tu otller vwntt.1: iutct'eSI ill f1101: R;,ai Ertaie S 

Eqwpaxat s 
Olbcr s 

{5) Shares of Stock: ~ f=lm !Jim ~!tDl£m11il'.d M!i!~~iwl 

(I>)~ 1ltl$ v'WJltt perf<inn ~ m1111u111<mtnl Q< 1upervi~ fi:n1.:tlun fw 1111y vd"'r bu1ine~~1 0 Ye1 ON<> 
lfY~.'t.il!!:!Jtifv: r111 • ..,,,rn,.,in.,... F1N1~i<m'Ti1tco 
{7) floe. tfiis owner (l"'n <n w<~ for~)' <>!her fnm(s) lhat lilis • rel~u~h1p With thi$ firm C"t'" .-.us~ur '"""'""'· 
•h•'Cdo/{'KUpiK<. {i'!mKioT/i'1<1ru.imtt. "l'"IP'""'t ,.,..,.. •. ~,....,..,..{m.,,.;,,,. .... )7 OYcs a No 

If Yes, identify: Nt1,,.~n1..,;.,.,,.: __ f~'t!t••lillo• ----------
l'•lllt< -Or!J oj>jj11($! 11$1.,..~ 

C. Di.ihdvutalfed Stahl~ - NOTE: Compt.ru tlU .. ettioa .a~· for•adi u•mer a.pplJi•B fur DOf: qualifln.liom 
(I.~ tor • ..,,, ;,,,,._ dtlr.IM 10 I~ 1odaltY :Hd rro~omlHll\' db:•d•'Ht•"""'' 
(l) Wbat I$ lit~ l'«.....,..l Net Wurth (J•NW) oftlu:: nw1w{s} ~pplyins for DBE qwlili¢a1i.tt~? (l.:u ... ~ ""itdi zk 
JJ.1.t":ft'>Ndl 1~~ fd.'r,..1.li clllCJdA!.iu-jimt1 "' t~ Md ~-iL.IUJ app1'Cd rfmt; aa.tad trtilrhJti>ttOI diet'« I} llM»c rltow OM' 11WKU lJ JWJIJ'blgJ 

(2) J-J~s ~ny lrlJSt li<l'<l ~na1':lll f(lrtl1~t.ot>l!fi1 •>f lh iJ; dlsa<lv1111u.g.d l}Wrlt:l'{$}'1 0 Y~ 0 N<:1 
Ir Yes. explain (at>K(1 "4l/Jrlarm/ .<brnr rf ~J: 

Poge 4 of8 
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Seictio11 4: CONTROL 

A. l.Unttrv fOllr firm'• omc•rs & Board"' Dlreclo111 (l{add/1"1.nal "'""'/Kr.NH trf!d. olN!dra $<'00rare &lt<..rr. 
Nam0 Thk Date Anoei:nlltd .tlhnldtv Gond<r 

(l) Olll<tn (o) 
•11" lb) 
C.mp111t1 f~) 

ldl 
(c} 

(l)-d .S- (•} 
Dlrucon lb) 

fcl 
(cfl 
fel 

(3) Do 80)' of lhc pcnoos liSlcd iD (I) au4'or (2) above pc1fo1n1 ~ Jl\AJlflJit!ment ...- ""J)CTVi~oi:y flmdfon for MlY ocbc:r 
businc~? tlYcs 0 No 
lfYt$. ldet\lify for t<llob: P<:mtl: T'ule: 

B°'llli'fl: F.,,J!tiQ:--n:---------

[4) Oa any Mlhe J'"'l'OliS li~~d m ~di<>< (l)>1bl>vc own or worlc ro.- 8D)'Olhcr finn(s) lhat h ns e.rclB.tiomhip with 
tltis furn(~-& ..,....,...,,(oform-r1.11r.:rrc-<1effi«l{'tl«.fi~-1sr"""6,_,,,,, '°'"ii'...,,,, l..VJSu,pasotlN<i•"4m:t. -r Q Vti ONo 

lfYt:$. j\kptify f<lf -=h; Finn Nme 
f'lalllfC ol &Joloe!oi Rebum1s.tup: 

~. Jd~ntli)· your flnll '& m11n1tp.emcnt p<nonnel who control y<>ur !Inn Jn th• follo,,.loif ai;;fd (lf•roN ,...,. 
.rwo P<'r.sr11a <rlf01<.·h 11 •"l""rrtJ~ shnil): 

Nam• Title lilb111dh Geiitkr 
0) l'inooml Dcc;isions ~. 

< ... .,..w.unrl.IJ).fvl'~•~i<H<P.1Jlwlt<>1 . ..._. 
C1"l"dlJ .n1r:r1y fi.ri,1dfn • . . '11nnrfr\ m \ b 

{2) Estiinarins aud bidding a. 
b. 

{3) N"111ti.itinll ilnd Cooi'.n.~1 ~. 

~vii on b. 

f4) Ui~firing of~cnt a. 
)'lenll~ n .i b. 
(5) fkldlProdL1Ctioo Opc:rrui<lns a. 
Su]JCO'Yisor J! _~ 
(6) Office m~n;l£tl'mc:nt .. 

b. 
(7) Marketiug/Salct a. 

b. 
(lj) l'urcliil•ing ~fm.1jor a. 
equipment -b. 
(9) Altlhorizro to s~ C'--OJl'lp•mr n, 
C.hc.:ks (for ~ay purpose) b. -
~l 0) Autbori=:I to niako a. 
Fifl~Cfal 'fr.mo&Ch<ll~ b. 
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(1 1) Do an~ of the person!! I i~tcd in (I) through ( 10) above pcrfoon a managt:ml!nt or supcl\'i.M>ry functioo for any 
Olhtrbusin~? DYH ON~• 

lfYei;. illenlify fur cncb: P<nl)t)! 'l'itlt;:-----------
~usinou: f"'Uadian: 

(12) Do 811}' of the parsons llit~d in (I) through (IQ) above own orwmt fanny 0111..- fum(s) Chat basa ll:latioMhip 
wi1b lhi.I finn (#-1' .. O•-.r ikJ<""!< ,...,,..J tefJJM'J">'O.Jf•••ot<H ,...,,_,, '9"~'· ~'""',__et ..w.-r..,. ""')'I' 
OYes ONo 

J(Y~. identify for 1:11¢h: Finn N1!rn"'-----------~non=---------
No1mc oCB...U.... Rllla!ioaship: 

(I) llt1ulplDl!nt 
Tnlr of EGuin=nt Mal<a'Modd CurnotValae <hrncd w Leamt? 

(a) 

(b) 

(c) --
I'll Vebiclet 

T-· ofVebiclc Mak~1odel CluTHI Valfle Owned or l .ta1.c17 
(a) 

--(b) 

(c) 

(3) OfflttSpa~ 

Street Address Ow•ed or Leased? C•rtt1t Valoe of Propeny or 1Aa5C 
(~l 

(b) 

~rn~•tc 
SIT...,! Ad1ln!U o ... ·ae4 o r l.cbl;d? C"rrtnl Val.a~ 1>fl'N>""'rll' or li:H~ 

ta) --(bl 

(I) D•oldng 1nfonn11ion: 
(a) Nome of bank::---------____ (b) Phooe No: ( 
(c Addn,.; of b:mk: c, •: SW~. ZI: 

~Gof& 
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(l' !!onding lnfurm~tioll; Jf you htwe botldi~ li.'lj)i\Cily, ideotif>•: (a) Bm~r No: -,-} - -------
(b) Name of egcnt"brolccr ________ ___ _ (c) Phooc No: ( 
(d) Addrai; of ltJlerttlbrnkcr. City;----- Sllm:: _ _ Zip; __ _ 
e J!.omlia& limi1: ;1le 1.imil S Pro' l hmit S 

F. ld .. uffy all HW'nt, amounts, And pu~ of moaey loaaed to )'our firm, lntl•dlo1 tbr .namm; af uiy 
nrrJ011s or firms sec:urlng thr lo•n._II other than the listed o"·•cr: 

NHM of Sour<'.c Ad~s ofSoorrc Na mt er l'tnoo Orlglllal Curl'HI p.,po1>e or Lo.u 
S<>curltla ll•c Lou 4Jnoont B1lintt 

I . 

2. 

3. 

pa at ~ Vlll'• 011,.dr adt!iiionnl 3hom if n<r.r/cd): 
0>11trllJ~Cio11/A!J3el DoU•rValut FramW110111 To Wllolll Jl,elatlom.lllp Date of 

'.l'nm•Corrcd 'tnm.sforccd TnndCI" 
I. 

2. 
3. 

H. U~f co rrent lkem;ic•fpc.rmil5 held b)' • ny ownur and/or employee of your firm (e.g .. UJo1irmcror, t11fg/ltttr, 

~rdifil';cl •le J(ol/fN:}r nJdtJ~""'11•-s 1'( ~=">f): 

Na111e 1>r UcthstlP~rmlt Roider Type of Ucefl$e/Pemtll E~plratloll LlctlL'ilt Number 
D.ate and State 

l. 

2. 

3. 

1..----..------
(, Ult the tbret laroe$1 contra<:!! comofoled b1· von firm In the oast dlree vean. If sm·: 

Nam~ nf ~amrJLoca!loo or Type ofWo·ri.: Performed Dollar Yalu~ of 
Ownen'Contractor Pl"J!l~ . Contr•ct 

I. 

2. 

3. 
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J. LM tbe thri!oe larttti ac:tlve Jobi on v.bkll }Our firm ls urrulh 1rnrk;nt: 
Nam~ of Prime l.ecatlon or Type or Work Project A<ltkfpal<d Dollllr 

Coner.actor and t')'l,)jt>d l'rujecl Sbrll>Me C4111p1Mkie Valu~or 

NHll>U lb tr Contract 
l. 

2. 

l . 
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l~,8[ UNIFORM CERTIFICA TIO!\ APJ'LJCA.fJON SUYJ'ORTll\'G OOCUMENTS CllEClCLIST 
ln al'<ltr to <O~lpltte y1>11 r pppllcalioa f.,.- DSE ••rtlr""llon. y~u 111ast alt•c• cop;.. of al Oflllt r.U<>WIJi« 

d- lllltfllios I • I ' 1G 'l)µ,~d 1>11rflr m. 

All Avvlkfltr/S 
Q WOtk ~~'l!'loe rcsumos (include places or own=hipicmploymelll ,.;111 ~onapMdinQ .btos), f<>t 

311 owDCB and offi<>e:r1 of yiitJr font 
0 ~1al Flnancial Statcmc:ot {fonn av;iilablc wich this appli.l;lllioo) 
U Pcrsooal !Jll( return.\ fhr lhe pa.ort thttt }'CUS. if applicable, for each owner cllliming d~rcd 

llat'U! 
(:I YllUr lirm' s t~x re<ul'llS (grosa reecip(l!) and •II n:ilatcd sc:JJedulcs for tltc p~!l thrte ~MS 
IJ Documented proo( of oootribu1im>5 1>~'11 ~ eoquire Qwn~bip for eaclt owi.tr (e.g .• bol~ JWes of 

r:tmcellt:tl c:l=Ju') 
0 Your finn ' & siJµled l~u ~ents, siuutity agrccmo~li. and hooding forms 
0 Dll:sctip1ions of all real cstatc(iocluding offio:/s10C11~ SJ*C, eic.) owtiedflea:ied by your firm and 

dt>eu~~ced proof of owncn;bip.1slgn.ed leases 
CJ Ust of cqutpmeu1 le.set! alki ~~ loasc. ~cmcats 
D Lilt of construction cqnipmcnt ~mtfor vchide:j owfif.<J ~ litl~roof of owDcnhip 
O J~qnimlod ptoof or any trllll5fcrs of wees 1o/from y1mr fmn imdlor lt"from MY ol ks owners over 

lbe pa.st two )'Cl<rS 

0 YCSHloo balance sb:e1s and in~e $W.lc:m•nl$ for IM ~it lltrl:\l )'e:IJ'S (or life uffi!WJ, If le" lfian 
threv f~'O'r;·); ~ iww ~t>eu lllllSt provide a cum:ot balance sbccc 

O AU rclc-.'8111 liccllSCli, Ii= ~·.al flltn'I ~. pm'ltll;\, and hwl aumority forms 
0 J)flf. and SBA ll(a) Of SDB ccrtifiailioos. donials, and/or d=nir~HIOO$, iC ;rwli~ablt 
0 Banlt truthorizatioo ~TI<l slltJlru<llY c~uil~ 
O Schedule ofsalarics{or ~bcr compcnmion M rernnnc:mtion) pa.id'~' illl uffit:n$, IMllllJ!Ct'S, OWflOts, 

and/or din:clOf'S oftl"' Jina 
a Trust agreements b~ld by "I>' (1Wt>Cr daiminA digadva~taged •Latus. if any 

Pgrt11;rs!t/p or .Toinf Ve11111re 
0 Originll mid llllY 31JICOOcd Pm:nen;bip or loinl Venture ~=lll'-"TJI$ 

Corporalioru>r LLC. 
Q Q(f;cir.J Article~ of J.tl00tj>M8tioo (>'ign~d by the .stal e ofjlcwf) 
0 Bolh sides of all cocporolc •IO<;Ji c~tifi c(tl~ Md )'Oll1 tlt111'~ $lock tr:lll!lfor ledger 
u $f1arebolde<•' Asrccmc~t 
Cl Minot.:s of ~JI Mo~klw!&r:< ~ud '-id uf d iiwors mcc"tings 
8 Corporntc by-laws alld ony amc:ndmesits 
0 C.~tc bank mohllion and bank signann CPrds 
:J Otficiol Ce.titkaw ofFotmation and Opcnrtios Agrocmml witfl any arnc:odmenll! (for I.I.Cs~ 

Troc!.ittg Co11tpa111, 
0 Doc:umcf!tcd proof of <1Wn<T.".~ip uftlw com:pa11y 
0 l.Mtirance a@rccrocru1 for c.ch truck owno:d or opcrul'Cd by your llnn 
Cl TitlelsJ aad reJi'1r.11ic"' cettiftcatc(s) for ~a.ch uuck <>WllCd or opera1cd by )'our fam 
0 Liu of l!.S- DOT numbers f<K - b ll"l!d owucd or QJ>Cr.1 led by yuur firm 

Rttl!lut Qtgftt 
0 l'rc1<>f of warehouse ownership or !C<1s:: 
U List of producl UDl'l5 ~o,'TI~ 
D Li.st ofdi.!!tributioo cqtJipmcnt owne.l ilo;l.<ur lt>b~ed 

NOT£: The specific sute UCP to which you are applying may have additioflal required 
d~uments that you mult also supply with your upplie4tion. Co111ac1 tbe 1ppropriatc 
ttrtiryi~ ai:ency to which yo11 ue applyin~ lo find out if mon is requin:d. 
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A.EflOAVIT O.F CERTIFICATION 
Thi.J form mus1 be Jigr.ed and trorarf!M ji>r ~owner upo11 lo'hiclt dJ.tadvtJmaget! JtaW.t l.J m1ed. 

A MATERIAL OR fAJ.SE STA TEMtNT OR OMISSION MADE l!ll CONNECl'lON WITH THIS 
APPUCA TIO!" JS SUFFlClENT CAUSE FOR DENIAL OJI ctRTIFICATlON, REVOCATION OF A 
PRIOR APPROVAL, JNJTIAT[ON OF SUSl'tNSJO,"' Ok llEIJAkMEN'f PROCEEDlNCs, ANO MAY 
SUB.JECT THE J'J;R.50N AND/OR ENTIT\' MAKING mE FALSE STATEMENT TO AX\' AND ALL 
CIVIL AMO CRIMINAL PENALTIES AVAILABU PURSUANT TO APPUCABL"E FtDERAL AND 

STATE LAW. 

_____ _____ (full name printed), swear or affirm andcr penalty of law that T am 
_______ (tJth:) ofapplfoan.1 fum (furn n:imc)and \Jiat I havcrnd aoo 
11:1dt:tii100<! all 1Jfthe ques1iuas in llt.i~ ~pplicotion ll!1d tbat nll of the forcgolni; int"onnationand statcmc'nl!> $Ubmincd 
ir1 thiS llppUCliliOb arul iis ltUll¢hmenli; ;1cd iruppOrtmg ckicwm:n~ arc lruc end wrrcctto ihe bc:stofmy knowledge, 
a11d that all resronses 1¢ 1h~ Q.llt<Stions ~ full ~J comp~ic. omining no matu1a1 infomuition. The inponscs 
incluae all material in!Wmalion ~I)' 111 Mly a1ld ac~ly id1mlify and explain the ~r.t1ion~ . Cllpllbil!li~ 
and pertinent history o( 1he nmnc:d 6m1 as well as tbeowncuhip, rorurol, and affiliations ltu:reot 

l reoognin iba1 tbe infonn.ition &llbmitted in this a.pplicatioo is for the pwposc or inducing ocrtificalion approval by 
a f!O"en'ltr1eot agency. I 1mdCTStand 1ba1 a government ~g.cncy rn<Jy, by means it d= appropnate, dcterminc the 
IOCCUl'AC)' and will n£ ilie ~telllett':"! in ihc upplic:;ition, ,wt l aotborizc: s11tb .igcnc;y to conllKt any eotity Barn.cd in 
the application, arid tile named firm '$ lxlfwint oomp.~es. b."lnkmg ~1itutlon5, crtdl1 ~gent:it$. watmcltm, cJimts., 
and other i:cmfying agcncic,; for me purpose of verifying the inform11tiQ11 supplied and deterroini11t the ll*lned 
f111n's cHglbility. 

I agree to submit ID ,!l(lvcmmcnt audit, cxruninatioo and re\'icW ofhoolc$, roconi.~. doclltl)ent~ at1d files, ill "-"hateve:r 
form th!>)• e~ist, of1he n..ime>d !inn nn.d its affrliatts. inspection of its placc(s} of bu~i= and oquipnu:n~ :md to 
pennjl iotervil:wt of 11:1 principah.11&-cnt~. mid cmploytoes. l undmumd that refusal to pa-mil such jnquincs !ball 
b<: i,'TOll'.llds ior denial of ocrtification. 

If ~W:u'ded a cootr;i.ct Cll stibcoo1mci, I .agree \0 prornpdy and <lircci.ly pro"ide the prime colllructor, if uny, IJlllcl the 
Oep:;rllne11t, r~cipictn ~ti~ncy, or fodcrol f<md1og ~cy on iln ongoing oom, cum:nt, complccc ond acantc 
information regarding ( 1 > w()rk perf.<>tl!'led on 1he prujec1; (2) p~yn:1m1s; nnd (3) pro!)QSCXI dmngcs, if ~ny, IQ 1bc 
Wn:i:oing ammgcmcnts. 

J 11gn:c to provide wnttca nntier Ill the rccipicm agcocy or Unified Certification Program (UCP) of any m111r1ial 
chan.ge in the infomriilivn ~n1ainc:d in the: llfiginru .upplitiltl(J']I within 30 crucndar days or such c;haagc (e.g., 
ownership, address, t~leplKinC ~um\>er, el~. ) , 

I acknowJedsc and ag= thlll ao)' minc1>resentatlons in this 14>plic~u"' in reO(lt<l' rerlolioins to a co111.(;lct oJ 
subcontJllct wiU ~ground$ for terminating any contract or subeo11trnct wlliclt may he awarded; dei1i~I CJf 

rc"ocation of certification; suspc:nsiou and debarment; and for initiatins actioo urldcr f~I ~rid/QI 5<1;1te J;!\\' 

concanio~ (al5c s1lltcmrot, fraud ar olhcr applicable oifcrucs. 

I e<:rtify that I am~ !OOCinll)• 1111d ~conomk111ly disoid1•1111ta,gcd i:ndil'idllal who is an owncrof lhc ~bove-rekrcoccd 
firm ~eking cettJ li.::11io11 ~ ~ a lhs~dV<1D IQged Uusin.:..~ E11tcrpme (L>llE). In support of my llPfllication. J cettify 
that l ~m <t membrr of ooe or min<' of the fullowinJ: groups, ;md thlll l 1131~ held m)'self oot as a member of the 
grovp(~) {end~ ~II that ;ipply); 

Fem~lfil Bhicl Amt'rirunHi!pani<: Ammcun 
Native Arn.<nc;rn l\~:in- }'11(;1fk Amc:ricar> 
SuhcomiDCtlt Asian Amerkan 
Other-(spcctfy) ______ __ _ 
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I °"rtify d1at Tam •ocially di.'l!ldv:mlJ!ged bccau•~ I have hem ~ubjccted lo taeial or ecbnic prejooicc or oul tural \lias, 
or have suffered the cl'fccts of dtscriminatioo. because oi my idc:ntit)' as 11 member of one or more oitbc groups 
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2004 Specifications 

SPECIAL PROVISION 

000--1966 

Disadvantaged Business Enterprise in Federal Aid Contracts 

1. Description. The purpose of this Special Provision is to carry out the U.S. Department of 
Transportation's (DOT) policy of ensuring nondiscrimination in the award and 
administration of DOT assisted contracts and creating a level playing field on which firms 
owned and controlled by individuals who are determined to be socially and economically 
disadvantaged can compete fairly for DOT assisted contracts. If the Disadvantaged 
Business Enterprise (DBE) goal is greater than zero, Article A, "Disadvantaged Business 
Enterprise in Federal Aid Contracts", of this Special Provision shall apply to this contract. 
Ifthere is no DBE goal, Article B, "Race-Neutral DBE Participation", of this Special 
Provision shall apply to this contract. The percentage goal for DBE participation in the 
work to be performed under this contract will be shown on the proposal. 

A. Article A. Disadvantaged Business Enterprise in Federal Aid Contracts. 

1. Policy. It is the policy of the DOT and the Texas Department of Transportation 
(henceforth the "Department") that DBEs, as defined in 49 CFR Part 26, Subpart 
A and the Department's DBE Program, shall have the opportunity to participate in 
the performance of contracts financed in whole or in part with Federal funds . The 
DBE requirements of 49 CFR Part 26, and the Department's DBE Program, apply 
to this contract as follows: 

a. The Contractor will solicit DBEs through reasonable and available means, as 
defined in 49 CFR Part 26, Appendix A and the Department's DBE Program, 
or show a good faith effort to meet the DBE goal for this contract. 

b. The Contractor, subrecipient or subcontractor shall not discriminate on the 
basis of race, co lor, national origin, or sex in the performance of this contract. 
The contractor shall carry out applicable requirements of 49 CFR Part 26 in 
the award and administration of DOT-assisted contracts. Failure by the 
contractor to carry out these requirements is a material breach of this contract, 
which may result in the termination of this contract or such other remedy as 
the recipient deems appropriate. 

c. The requirements of this Special Provision shall be physically included in any 
subcontract. 

d. By signing the contract proposal, the Bidder is certifying that the DBE goal as 
stated in the proposal will be met by obtaining commitments from eligible 
DBEs or that the Bidder will provide acceptable evidence of good faith effort 
to meet the commitment. The Department will determine the adequacy of a 
Contractor's efforts to meet the contract goal, within 10 business days, 
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2. Definitions. 

a. "Broker" is an intermediary or middleman that does not take possession of a 
commodity or act as a regular dealer selling to the public. 

b. "Disadvantaged Business Enterprise" or "DBE" is defined in the standard 
specifications, Article 1, Definition of Terms. 

c. "DBE Joint Venture" means an association of a DBE firm and 1 or more other 
firm(s) to carry out a single business enterprise for profit for which purpose 
they combine their property, capital, efforts, skills and knowledge, and in 
which the DBE is responsible for a distinct, clearly defined portion of the work 
of the contract and whose share in the capital contribution, control, 
management, risks, and profits of the joint venture are commensurate with its 
ownership interest. 

d. "DOT" means the U.S. Department of Transportation, including the Office of 
the Secretary, the Federal Highway Administration (FHWA), the Federal 
Transit Administration (FTA), and the Federal Aviation Administration (FAA). 

e. "Federal Aid Contract" is any contract between the Texas Department of 
Transportation and a Contractor which is paid for in whole or in part with DOT 
financial assistance. 

f. " Good Faith Effort" means efforts to achieve a DBE goal or other requirement 
of this Special Provision which, by their scope, intensity, and appropriateness 
to the objective, can reasonably be expected to fulfill the program requirement. 

g. "Manufacturer" is a firm that operates or maintains a factory or establishment 
that produces, on the premises, the materials, supplies, articles, or equipment 
required under the contract and of the general character described by the 
specifications." 

h. "Race-conscious" means a measure or program that is focused specifically on 
assisting only DBEs, including women-owned businesses. 

i. "Race-neutral DBE Participation" means any participation by a DBE through 
customary competitive procurement procedures. 

j. "Regular Dealer" is a firm that owns, operates, or maintains a store, 
warehouse, or other establishment in which the materials, supplies, articles or 
equipment of the general character described by the specifications and required 
under the contract are bought, kept in stock, and regularly sold or leased to the 
public in the usual course of business. To be a regular dealer, the firm must be 
an established, regular business that engages in, as its principal business and 
under its own name, the purchase and sale or lease of the products in question. 

2-11 000--1966 
06-10 



A regular dealer in such bulk items as steel, cement, gravel, stone, and 
petroleum products need not keep such products in stock if it owns and 
operates distribution equipment for the products. Any supplementing of 
regular dealers own distribution equipment shall be by a long-term lease 
agreement and not on an ad hoc or contract-by-contract basis. Brokers, 
packagers, manufacturers' representatives, or other persons who arrange or 
expedite transactions shall not be regarded as a regular dealer. 

k. "Texas Unified Certification Program" or "TUCP" provides one-stop shopping 
to applicants for certification, such that applicants are required to apply only 
once for a DBE certification that will be honored by all recipients of federal 
funds in the state. The TUCP by Memorandum of Agreement established six 
member entities to serve as certifying agents for Texas in specified regions. 

3. Contractor's Responsibilities. These requirements must be satisfied by the 
Contractor. 

a. After conditional award of the contract, the Contractor shall submit a 
completed Form SMS.4901 "DBE Commitment Agreement", From SMS 
4901-T "DBE Trucking Commitment Agreement", or Form SMS.4901-MS 
"DBE Material & Supplier Commitment Agreement" for each DBE he/she 
intends to use to satisfy the DBE goal or a good faith effort to explain why the 
goal could not be reached, so as to arrive in the Department's Office of Civil 
Rights (OCR) in Austin, Texa.s not later than 5:00 p.m. on the 101

h business 
day, excluding national holidays, after the conditional award of the contract. 
When requested, additionai time, nof to exceed 7 business days, excluding 
national holidays, may be granted based on documentation submitted by the 
Contractor. 

b. DBE prime Contractors may receive credit toward the DBE goal for work 
performed by his/her own forces and work subcontracted to DBEs. A DBE 
prime must make a good faith effort to meet the goals. In the event a DBE 
prime subcontracts to a non-DBE, that information must be reported on Form 
SMS.4902. . 

c. A Contractor who cannot meet the contract goal, in whole or in part, shall 
make adequate good faith efforts to obtain DBE participation as so stated and 
defined in 49 CFR Part 26, Appendix A. The following is a li st of the types of 
action that may be considered as good faith efforts. It is not intended to be a 
mandatory checklist, nor is it intended to be exclusive or exhaustive. Other 
factors or types of efforts may be relevant in appropriate cases. 

• Soliciting through all reasonable and available means (e.g. attendance at 
prebid meetings, advertising, and/or written notices) the interest of all 
certified DB Es who have the capability to perform the work of the 
contract. The solicitation must be done within sufficient time to allow the 
DBEs to respond to it. Appropriate steps must be taken to follow up initial 
solicitations to determine, with certainty, if the DBEs are interested. 
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• Selecting portions of the work to be performed by DBEs in order to 
increase the likelihood that the DBE goals will be achieved. This includes, 
where appropriate, breaking out contract work items into economically 
feasible units to facilitate DBE participation, even when the Contractor 
might otherwise prefer to perform the work items with its own forces. 

• Providing interested DBEs with adequate information about the plans, 
specifications, and requirements of the contract in a timely manner to 
assist them in responding to a solicitation. 

• Negotiating in good faith with interested DB Es to make a portion of the 
work available to DBE subcontractors and suppliers and select those 
portions of the work or material needs consistent with the available DBE 
subcontractors and suppliers, so as to facilitate DBE participation. 
Evidence of such negotiations includes the names, addresses, and 
telephone numbers of DB Es that were considered; a description of the 
information provided regarding the plans and specifications for the work 
selected for subcontracting; and evidence as to why additional agreements 
could not be reached for DBEs to perform the work. 

• A Bidder using good business judgment would consider a number of 
factors in negotiating with subcontractors, including DBE subcontractors, 
and would take a firm price and capabilities as well as contract goals into 
consideration. However, the fact that there may be some additional cost 
involved in finding and using DB Es is not in itself sufficient reason for a 
bidders failure to meet the Contract DBE goal as long as such cost are 
reasonable. Also, the ability or desire of the Contractor to perform the 
work of the Contract with its own organization does not relieve the Bidder 
of the responsibility to make good faith effort. Contractors are not, 
however, required to accept higher quotes from DB Es if the price 
difference is excessive or unreasonable. 

• Not rejecting DBEs as being unqualified without sound reasons based on a 
thorough investigation of their capabilities. The Contractor's standing 
within its industry, membership in specific groups, organizations, or 
associations and political or social affiliations (for example union vs. non
union employee status) are not legitimate cause for the rejection or non
solicitation of bids and the Contractors efforts to meet the project goal. 

• Making efforts to assist interested DBEs in obtaining bonding, lines of 
credit, or insurance as required by the recipient or Contractor. 

• Making efforts to assist interested DBEs in obtaining necessary 
equipment, supplies, materials, or related assistance or services. 

• Effectively using the services of available minority/women community 
organizations; minority/women Contractors' groups; local, state, and 
Federal minority/women business assistance offices; and other 
organizations as allowed on a case-by-case basis to provide assistance in 
the recruitment and placement of DB Es. 
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• If the Program Manager of the OCR.determines that the Contractor has 
failed to meet the good faith effort requirements, the Contractor will be 
given an opportunity for reconsideration by the Director of the OCR. 

d. Should the bidder to whom the contract is conditionally awarded refuse, 
neglect or fail to meet the DBE goal or comply with good faith effort 
requirements, the proposal guaranty filed with the bid shall become the 
property of the state, not as a penalty, but as liquidated damages to the 
Department. 

e. The preceding information shall be submitted directly to the Office of Civil 
Rights, Texas Department of Transportation, I25 E. I I th Street, Austin, Texas 
7870I-2483. 

f. The Contractor shall not terminate for convenience a DBE subcontractor 
named in the commitment submitted under Section I .A.3.a, of this Special 
Provision. Prior to terminating or removing a DBE subcontractor named in the 
commitment, the Contractor must have a written consent of the Department. 

g. The Contractor shall also make a good faith effort to replace a DBE 
subcontractor that is unable to perform successfully with another DBE, to the 
extent needed to meet the contract goal. The Contractor shall submit a 
completed Form 4901 "DBE Commitmerit Agreement'', From SMS 490I-T 
"DBE Trucking Commitment Agreement", or Form SMS.490I-MS "DBE 
Material & Supplier Commitment Agreement" for the substitute DBE firm(s). 
Any substitution of DBEs shall be subject to approval by the Department. 
Prior to approving the substitution, the Department will request a statement 
from the DBE concerning it being replaced. 

h. The Contractor shall designate a DBE liaison officer who will administer the 
Contractor's DBE program and who will be responsible for maintenance of 
records of efforts and contacts made to subcontract with DB Es. 

i. Contractors are encouraged to investigate the services offered by banks owned 
and controlled by disadvantaged individuals and to make use of these banks 
where feasible. 

4. Eligibility of DBEs. 

a. The member entities of the TUCP certify the eligibility ofDBEs and DBE 
joint ventures to perform DBE subcontract work on DOT financially assisted 
contracts. 

b. The Department maintains the Texas Unified Certification Program DBE 
Directory containing the names of firms that have been certified to be eligible 
to participate as DBE's on DOT financially assisted contracts. This Directory 
is available from the Department's OCR. An update of the Directory can be · 
found on the Internet at http://www.dot.state.tx.us/business/tucp/default.htm. 
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c. Only DBE firms certified at the time commitments are submitted are eligible 
to be used in the information furnished by the Contractor as required under 
Section l.A.3.a. and 3.g. above. For purposes of the DBE goal on this project, 
DB Es will only be allowed to perform work in the categories of work for 
which they are certified. 

d. Only DBE firms certified at the time of execution of a 
contract/subcontract/purchase order, are eligible for DBE goal participation. 

5. Determination of DBE Participation. When a DBE participates in a contract, 
only the values of the work actually performed by the DBE, as referenced below, 
shall be counted by the prime contractor toward DBE goals: 

a. The total amount paid to the DBE for work performed with his/her own forces 
is counted toward the DBE goal. When a DBE subcontracts part of the work 
of its contract to another firm, the value of the subcontracted work may be 
counted toward DBE goals only ifthe subcontractor is itself a DBE. Work 
that a DBE subcontracts to a non-DBE firm does not count toward DBE goals. 

b. A Contractor may count toward its DBE goal a portion of the total value of 
the contract amount paid to a DBE joint venture equal to the distinct, clearly 
defined portion of the work of the contract performed by the DBE. 

(1) A Contractor may count toward its DBE goal only expenditures to DBEs 
that perform a commercially useful function (CUF) in the work of a 
contract or purchase order. A DBE is considered to perform a CUF 
when it is responsible for execution of the work of the contract and is 
carrying out its responsibilities by actually performing, managing, and 
supervising the work involved. To perform a CUF, the DBE must also 
be responsible, with respect to materials and supplies used on the 
contract, for negotiating price, determining quality and quantity, 
ordering the material, and installing (where applicable) and paying for 
the material itself. 

In accordance with 49 CFR Part 26, Appendix A, guidance concerning 
Good Faith Efforts, contractors may make efforts to assist interested 
DBEs in obtaining necessary equipment, supplies, materials, or related 
assistance or services. Contractors may not however, negotiate the price 
of materials or supplies used on the contract by the DBE, nor may they 
determine quality and quantity, order the materials themselves, nor 
install the materials (where applicable), or pay for the material 
themselves. Contractors however, may share the quotations they receive 
from the material supplier with the DBE firm, so that the DBE firm may 
negotiate a reasonable price .with. the material supplier. 

In all cases, prime or other non-DBE subcontractor assistance will 
not be credited toward the DBE goal. 
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(2) A DBE does not perform a CUF if its role is limited to that of an extra 
participant in a transaction, contract, or project through which funds are 
passed in order to obtain the appearance of DBE participation. 

Consistent with industry practices and the DOT/Department' s DBE 
program, a DBE subcontractor may enter into second-tier subcontracts, 
amounting up to 70% of their contract. Work subcontracted to a non
DBE does not count towards DBE goals. If a DBE does not perform or 
exercise responsibility for at least 30% of the total cost of its contract 
with its own work force, or the DBE subcontracts a greater portion of 
the work of a contract than would be expected on the basis of normal 
industry practice for the type of work involved, it will be presumed that 
the DBE is not performing a CUF 

(3) A DBE trucking firm (including an owner operator who is certified as a 
DBE is considered to be performing a CUF when the DBE is responsible 
for the management and supervision of the entire trucking operation on a 
particular contract and the DBE itself owns and operates at least 1 fully 
licensed, insured, and operational truck used on the contract. 

(4) 

(5) 

(a) The Contractor receives credit for the total value of the 
transportation services the DBE provides on a contract using trucks 
it owns, insures, and operates using drivers it employs. 

(b) The DBE may lease trucks from another DBE firm, including an 
owner operator who is certified as a DBE. The DBE who leases 
trucks from another DBE receives credit for the total value of the 
transportation services the lessee DBE provides on the Contract. 

(c) The DBE may also lease trucks from a non-DBE firm, including 
from an owner-operator. The DBE who leases trucks from a non
DBE is entitled to credit for the total value of transportation 
services provided by non-DBE lessees not to exceed the value of 
transportation services provided by the DBE-owned trucks on the 
contract. Additional participation by non-DBE lessees receive 
credit only for the fee or commission it receives as result of the 
lease arrangement 

( d) A lease must indicate that the DBE has exclusive use of and 
control over the trucks giving the DBE absolute priority for use of 
the leased trucks. Leased trucks must display the name and 
identification number of the DBE. 

When a DBE is presumed not to be performing a CUF the DBE may 
present evidence to rebut this presumption. 

Project materials or supplies acquired from an affiliate of the prime 
contractor can not directly or indirectly (2nd or lower tier subcontractor) 
be used for DBE goal credit. 
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c. A Contractor may count toward its DBE goals expenditures for materials and 
supplies obtained from a DBE manufacturer, provided that the DBE assumes 
the actual and contractual responsibility for the materials and supplies. Count 
expenditures with DBEs for materials or supplies toward DBE goals as 
provided in the following: 

(1) If the materials or supplies are obtained from a DBE manufacturer, count 
100% of the cost of the materials or supplies toward DBE goals. 
(Definition of a DBE manufacturer found at 1 A.c.(1) of this provision.) 

For purposes of this Section (l.A.c.(1)), a manufacturer is a firm that 
operates or maintains a factory or establishment that produces, on the 
premises, the materials, supplies, articles, or equipment required under the 
contract and of the general character described by the specifications. 

(2) If the materials or supplies are purchased from a DBE regular dealer, 
count 60% of the cost of the materials or supplies toward DBE goals. 

For purposes of this Section (1.A.5.c.(2)), a regular dealer is a firm that 
owns, operates, or maintains a store, warehouse, or other establishment in 
which the materials, supplies, articles or equipment of the general 
character described by the specifications and required under the contract 
are bought, kept in stock, and regularly sold or leased to the public in the 
usual course of business: 

(A) To be a regular dealer, the firm must be an established, regular 
business that engages, as its principal business and under its own 
name, in the purchase and sale or lease of the products in question. 

(B) A person may be a regular dealer in such bulk items as petroleum 
products, steel, cement, gravel, stone or asphalt without owning, 
operating, or maintaining a place of business as provided in the first 
paragraph under Section 1.A.5.c.(2), if the person both owns and 
operates distribution equipment for the products. Any supplementing 
of regular dealers' own distribution equipment shall be by a long-term 
lease agreement and not on an ad hoc or contract-by-contract basis. 

(C) Packagers, brokers, manufacturers' representatives, or other persons 
who arrange or expedite transactions are not regular dealers within the 
meaning of Section l .A.5.c.(2). 

(3) With respect to materials or supplies purchased from DBE which is 
neither a manufacturer nor a regular dealer, count the entire amount of 
fees or commissions charged for assistance in the procurement of the 
materials and supplies, or fees or transportation charges for the delivery of 
materials or supplies required on a job site, toward DBE goals, provided 
you determine the fees to be reasonable and not excessive as compared 
with fees customarily allowed for similar services. Do not count any 
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portion of the cost of the materials and supplies themselves toward DBE 
goals. 

( 4) Count the entire amount of fees or commissions charged by a DBE firm 
for providing a bona fide service, such as professional, technical, 
consultant or managerial services, or for providing bonds or insurance 
specifically required for the performance of a DOT-assisted contract, 
toward DBE goals, provided you determine the fee to be reasonable and 
not excessive as compared with fees customarily allowed for similar 
services. 

d. If the Contractor chooses to assist a DBE firm, other than a manufacturing 
material supplier or regular dealer, and the DBE firm accepts the assistance, 
the Contractor may act solely as a guarantor by use of a two-party check for 
payment of materials to be used on the project by the DBE. The material 
supplier must invoice the DBE who will present the invoice to the Contractor. 
The Contractor may issue a joint check to the DBE and the material supplier 
and the DBE firm must issue the remittance to the material supplier. No funds 
shall go directly from the Contractor to the material supplier. The DBE firm 
may accept or reject this joint checking arrangement. 

The Contractor must obtain approval from the Department prior to 
implementing the use of joint check arrangements with the DBE. Submit to 
the Department, Joint Check Approval Form 2178 for requesting approval. 
Provide copies of cancelled joint checks upon request. No DBE goal credit 
will be allowed for the cost of DBE materials that are paid by the Contractor 
directly to the material supplier. 

e. No DBE goal credit will be allowed for supplies and equipment the DBE 
subcontractor leases from the contractor or its affiliates. 

f. No DBE goal credit will be allowed for the period of time determined by the 
Department that the DBE was not performing a CUF. The denial period of 
time may occur before or after a determination has been made by the 
department. In case of the denial of credit for non-performance of a CUF of a 
DBE, the Contractor will be required to provide a substitute DBE to meet the 
contract goal or provide an adequate good faith effort when applicable. 

6. Records and Reports. 

a. The Contractor shall submit monthly reports, after work begins, on DBE 
payments to meet the DBE goal and for DBE or HUB race-neutral 
participation. Report payments made to non-DBE HUBs. The monthly report 
is to be sent to the Area Engineer". These reports will be due within 15 days 
after the end of a calendar month. These reports will be required until all DBE 
subcontracting or material supply activity is completed. Form SMS.4903, 
"DBE Progress Report," is to be used for monthly reporting. Form. 
SMS.4904, "DBE Final Report," is to ·be used as a final summary of DBE 
payments submitted upon completion of the project. The original final report 
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b. DBE subcontractors and/or material ·suppliers should be identified on the 
monthly report by Vendor Number, name, and the amount of actual payment 
made to each during the monthly period. Negative reports are required when 
no activity has occurred in a monthly period. 

c. All such records must be retained for a period of 3 years following completion 
of the contract work, and shall be available at reasonable times and places for 
inspection by authorized representatives of the Department or the DOT. 
Provide copies of subcontracts or agreements and other documentation upon 
request. 

d. Prior to receiving final payment, the Contractor shall submit Form SMS.4904, 
"DBE Final Report". If the DBE goal requirement is not met, documentation 
supporting Good Faith Efforts, as outlined in Section 1.A.3.c of this Special 
Provision, must be submitted with the "DBE Final Report." 

e. Provide a certification of prompt payment, the Prompt Payment Certification 
Form 2177, to certify that all subcontractors and suppliers were paid from the 
previous months payments and retainage was released for those whose work is 
complete. Submit the completed form each month and the month following 
the month when final acceptance occurred at the end of the project. 

7. Compliance of Contractor. To ensure that DBE requirements of this DOT 
assisted contract are complied with, the Department will monitor the Contractor's 
efforts to involve DB Es during the performance of this contract. This will be 
accomplished by a review of monthly reports submitted to the Area Engineer by 
the Contractor indicating his progress in achieving the DBE contract goal, and by 
compliance reviews conducted on the project site by the Department. 

The Contractor shall receive credit toward the DBE goal based on actual 
payments to the DBE subcontractor. The Contractor shall notify the Area 
Engineer if he/she withholds or reduces payment to any DBE subcontractor. The 
Contractor shall submit an affidavit detailing the DBE subcontract payments prior 
to receiving final payment for the contract. 

Contractors' requests for substitutions of DBE subcontractors shall be 
accompanied by a detailed explanation which should substantiate the need for a 
substitution. The Contractor may not be allowed to count work on those items 
being substituted toward the DBE goal prior to approval of the substitution from 
the Department. 
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The prime Contractor is prohibited from providing work crews and equipment to 
DB Es. DBE Goal credit for the DBE subcontractors leasing of equipment or 
purchasing of supplies from the prime contractor or its affiliates is not allowed. 

When a DBE subcontractor named in the commitment under Section l .A.3.a. of 
this Special Provision, is terminated or fails to complete its work on the contract 
for any reason, the prime contractor is required to make good faith efforts to find 
another DBE subcontractor to substitute for the original DBE. These good faith 
efforts shall be directed at finding another DBE to perform at least the same 
amount of work under the contract as the DBE that was terminated, to the extent 
needed to meet the contract goal. 

A Contractor's failure to comply with the requirements of this Special Provision 
shall constitute a material breach of this contract. In such a case, the Department 
reserves the right to terminate the contract; to deduct the amount of DBE goal not 
accomplished by DBEs from the money due or to become due the Contractor, or 
to secure a refund, not as a penalty but as liquidated damages to the Department 
or such other remedy or remedies as the Department deems appropriate. 

Forward Form 2371, "DBE Trucking Credit Worksheet," completed by the DBE 
trucker every month DBE credit is used. 

B. Article B. Race-Neutral Disadvantaged Business Enterprise Participation. It is the 
policy of the DOT that Disadvantaged Business Enterprises (DBE) as defined in 49 
CFR Part 26 Subpart A, be given the opportunity to compete fairly for contracts and 
subcontracts financed in whole or in part with Federal funds and that a maximum 
feasible portion of the Department's overall DBE goal be met using race-neutral means. 
Consequently, if there is no DBE goal, the DBE requirements of 49 CFR Part 26, apply 
to this contract as follows: 

The Contractor will offer DBEs as defined in 49 CFR Part 26, Subpart A, the 
opportunity to compete fairly for contracts and subcontractors financed in whole or in 
part with Federal funds. Race-Neutral DBE and non-DBE HUB participation on 
projects with no DBE goal shall be reported on Form SMS.4903, "DBE or HUB 
Progress Report" and submitted to the Area Engineer each month and at project 
completion. Payments to DBEs reported on Form SMS.4903 are subject to the 
requirements of Section l.A.5, "Determination of DBE Participation." 

The Contractor, subrecipient or subcontractor shall not discriminate on the basis of 
race, color, national origin, or sex in the performance of this contract. The Contractor 
shall carry out applicable requirements of 49 CFR Part 26 in the award and 
administration of DOT-assisted contracts. Failure by the contractor to carry out these 
requirements is a material breach of this contract, which may result in the termination 
of this contract or such other remedy as the recipient deems appropriate. 
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2004 Specifications 

SPECIAL PROVISION 

003-020 

Award and Execution of Contract 

For this project, Item 003, "Award and Execution of Contract," of the Standard Specifications, is 
hereby amended with respect to the clauses cited below, and no other clauses or requirements of 
this Item are waived or changed hereby. 

Article 3.4, Execution of Contract, Section B, Bonds is supplemented by the following: 

Provide a retainage bond in the amount of 10% of the total amount paid on the contract. The 
retainage bond is to be used as a guaranty for the protection of any claimants and the Department 
for overpayments, liquidated damages, and other deductions or damages owed by the Contractor 
in connection with the Contract. 

1-1 003--020 
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2004 Specifications 

ATTACHMENT 4 

SPECIAL PROVISION 

009--007 

Measurement and Payment 

For this project, Item 009, "Measurement and Payment," of the Standard Specifications, is 
hereby amended with respect to the clauses cited below, and no other clauses or requirements of 
this Item are waived or changed hereby. 

Article 9.6. Progress Payments, Section A, Retainage is voided and replaced by the following: 

A. Retalnage. Retainage will not be withheld on this project. 

Article 9.6. Progress Payments, Section B, Payment Provisions for Subcontractors is voided 
and replaced by the following: 

8. Payment Provisions for Subcontractors. For the purposes of this Article only, the term 
subcontractor includes suppliers and the term work includes materials provided by suppliers at a 
location approved by the department. Pay the subcontractors for work performed within 10 days 
after receiving payment for the work performed by the subcontractor. Also, pay any retainage on 
a subcontractor's work within 10 days after satisfactory completion of all of the subcontractor's 
work. Completed subcontractor work includes vegetative establishment, test, maintenance, 
performance, and other simiJar periods that are the responsibility of the subcontractor. 

For the purpose of this Section, satisfactory completion is accomplished when: 

• the subcontractor has fulfilled the Contract requirements of both the Department and the 
subcontract for the subcontracted work, including the submittal of all information required 
by the specifications and the Department~ and 

• the work done by the subcontractor has been inspected and approved by the Department and 
the final quantities of the subcontractor's work have been determined and agreed upon. 

The inspection and approval of a subcontractor's work does not eliminate the Contractor's 
responsibilities for all the work as defined in Article 7 .14, "Contractor's Responsibility for 
Work." 

The Department may pursue actions against the Contractor, including withholding of estimates 
and suspending the work, for noncompliance with the subcontract requirements of this Section 
upon receipt of written notice with sufficient details showing the subcontractor has complied 
with contractual obligations as described in this Article,.. 

These requirements apply to all tiers of subcontractors. Incorporate the provisions of this Article 
into all subcontract or material purchase agreements. 

1-1 009-- 007 
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TUCP DBE Alphabetic Listing - A 

ATTACHMENT 5 

T*® TxDOT Expressway 
Horne I Contact Us I Tools & Plug-Ins 

TUCP DBE Alphabetic Listing - A 

Last Update: Monday, June 12, 2006 

AIBICIDIEIFIGIHlllJIKILIMINIOIPIOIRISITIUIVIWIXIYJZl~9 

A & A CONSTRUCTION COMPANY 

P.O. BOX 202212 

ARLINGTON, TX 760060000 
Phone: 817-267-2757 

Types of Work Performed: 

District(s) : 

A & A OFFICE PRODUCTS 

P.O. BOX 20292 

HOUSTON, TX 772250292 

Phone: 713-664-4849 

Types of Work Performed: 
District(s): 

A & B COLLEGE EXPOSURE 
PROGRAM 
P.O. BOX 260952 

CORPUS CHRISTI, TX 784260000 

Phone : 361-387-1702 

Types of Work Performed: 

District(s) : 

A & B DELIVERY SERVICES 
5429 CHERRY GLEN LANE 

DALLAS, TX 752320000 
Phone: 214-371-1756 

Types of Work Performed: 

District(s): 

A & B ENVIROMENTAL SERVICES, 
INC. 
10100 EAST FREEWAY, SUITE 100 

HOUSTON, TX 77029 
Phone: 713-453-6060 

Types of Work Performed: 

District(s ): 

A & D INSPECTIONS 
P. 0 . BOX 11106 
HOUSTON, TX 77293 

*Certified by: NCTRCA 

Region of: NCTRCA 
Email: irene@aaconstructionco.com 

Fax: 817-267-2887 
Highway, Street, and Bridge Construction(237310) 
Other Construction Material Merchant Wholesalers(423390) 
Site Preparation Contractors(238910) 

STATEWIDE DISTRICTS 

*Certified by: HOUSTON 

Region of: HOUSTON 

Email: antoniochua@pdq.net 

Fax: 713-554-4173 
Furniture Stores(442110) 
STATEWIDE DISTRICTS 

*Certified by: CCRTA 

Region of: CCRTA 

Email: r21650@aol.com 
Fax: 361-767-6630 

Educational Support Services(611710) 
STATEWIDE DISTRICTS 

*Certified by: NCTRCA 
Region of: NCTRCA 

Email: 
Fax: 214-375-8938 

General Freight Trucking, Local(484110) 
STATEWIDE DISTRICTS 

*Certified by: HOUSTON 

Region of: HOUSTON 

Email: kittu2@hal-pc.org 

Fax: 713-453-6091 
Testing Laboratories(541380) 

STATEWIDE DISTRICTS 

*Certified by: HOUSTON 
Region of: HOUSTON 

Email: leep_south@yahoo.com 

http://www.dot.state.tx.us/insdtdot/ orgchart/cmd/cserve/tucp/tucp _ a.htm 
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Executive Summary 

The Texas Department of Transportation ("TxDOT") submits th is report on our 
Disadvantaged Business Enterprise ("DBE") goal and the methods used to calculate them to 
the United States Department of Transportation ("DOT") Federal Highway Administration 
(FHWA) for review in accordance with 49 Code of Federal Regulations ("CFR") Section 
§26.45, as amended by Docket No. OST-2010-0021. 

This report on the DBE Goal and Methodology covers the perio~ FY 2014-2016 and justifies 
a FY 2014-2016 overall DBE goal of 11.7%. TxDOT plans to satisfy this overall goal by a 
6.4% component using race-neutral means and a 5.3% component using race-conscious 
means. TxDOT proposes the adoption of these goals. 

TxDOT's goal methods consist of two steps: 

• Establish the base figure for the relative availability of DBEs. 
• Make adjustments to the base figure on the basis of available evidence. 

TxDOT used the 2009 Texas Disparity Study to determine the relative availability of DBEs to 
establish the base figure. Then, TxDOT made adjustments to the base figure according to 
evaluation of available data derived from Census self-employment data, TxDOT past 
participation, comments received from public consultation, and the results of a DBE online 
survey. Finally, TxDOT analyzed the past participation data to determine both the race
neutral and race-conscious components of the proposed overall DBE goal. The DBE goal and 
description of the methodology is to be submitted to the U.S. Department of Transportation 's 
Federal Highway Administration (FHWA) no later than August 1, 2013. 

TxDOT will monitor DBE participation for federal-a id highway design and construction 
projects throughout the FY 2014-2016 period and will make annual evaluations to 
determine whether market conditions warrant adjustments to the overall DBE goal. Also, 
TxDOT will monitor race-conscious and race-neutral achievements toward the DBE goal and 
will make necessary adjustments as needed on the basis of DBE program guidelines. 

As required by FHWA, through a Memorandum of Understanding (MOU), subrecipients of 
TxDOT's highway design and construction federal pass-through funds are req uired to adopt 
TxDOT's federally approved DBE Program. As part of this requ irement, subrecipients adopt 
lxDOT's methods to establish the DBE Goal and are requ ired to report DBE awards, 
commitments, and payments. 
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Methods 

The methods to be used in calculating an overall DBE goal are detailed in 49 CFR §26.45. 
The section establishes August 1 as the deadline for submitting to FHWA the proposed 
overall DBE goal. (See §26.45(f)(1)). 

TxDOT's methods include the following items: 

• A description of the methods used to establish the goal 
• The base figure and evidence used for its calculation 
• A summary and rationale for available evidence used to make adjustments to the base 

figure 
• Projections for the portions of the goal to be met through race-neutral and race

conscious means. See §26.45(f)(3). 

Consistent with § 26.45 (c)(3), TxDOT has used data from the most recent State of Texas 
Disparity Study (2009) from the Texas Comptroller's Office to obtain the base figure. 1 

Specifically, that HUB disparity study provides detailed tables, figures, and methods used in 
calculating aspirational goals.2 These aspirational goals considered both the relative 
availability of ready, willing, and able DBE firms as well as past utilization on federally 
funded State of Texas contracts and TxDOT-only contracts. Then, additional data specific to 
TxDOT past utilization within the Disparity Study (2009) was used to modify these 
aspirational goals. 

Next, TxDOT assessed the appropriateness of several sources of the most readily available 
data that could be used in adjusting the base figure. TxDOT determined that the following 
three sources of information should be considered: 

• Updated DBE participation figures on TxDOT federally funded contracts 
• A combination of Census economic and employment data and population projections 
• Public participation survey results obtained through TxDOT's public consultation effort. 

Consistent with §26.45 (d)(1)(ii), TxDOT assessed evidence from disparity studies conducted 
within our jurisdiction that have not already been accounted for in the base figure. 
Specifically, the City of Houston published a disparity study in 20123 and the City of Austin 
published a disparity study in 2008. TxDOT determined that the City of Houston disparity 
study, although recent, does not adequately reflect the same target construction firms. 

1 § 26.45 (c)(3) Use data from a disparity study. Use a percentage figure derived from data in a valid, applicable 
disparity study. 
2 State of Texas Office of the Comptroller. "A Historically Underutilized Business (HUB) Disparity Study of State 
Contracting 2009 Final Report" 
3 NERA Economic Consulting. "The State of Minority- and Women-Owned Business Enterprise in Construction: 
Evidence from Houston Prepared for the City of Houston." April 18, 2012; available at: 
http://www.houstontx.gov/obo/disparitystudyfinalreport.pdf. 
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Specifically, TxDOT federally funded contracts utilize firms that are classified as Heavy 
Construction and fall under the NAICS code "237###" as we ll as several Professional 
Services NAICS codes. However, the City of Houston disparity study does not include 
Professional Services firms, and the construction categories are not limited to the type of 
"heavy" construction contracts that TxDOT receives through the FHWA. Further, since the 
City of Houston study includes many types of construction, employing a similar methodology 
would substantially inflate projections by including DBEs that are not ready, willing, and able 
to bid and work on Heavy Construction contracts, that do not employ TxDOT certified 
individuals, and those who are unwilling to become TxDOT certified or compete for TxDOT 
contracts and subcontracts. TxDOT also determined that the City of Austin disparity study 
should not be utilized as more current data is readily available through the State of Texas 
(2009) Disparity Study. Although the City of Austin is in the process of planning and/or 
conducting a 2013 disparity study, these preliminary data are not yet available. 

Finally, TxDOT will consider additional adjustments as well as revisions to the current 
methods by extending public comment on the proposed methods (see §26.45(g)). 

It should be noted that TxDOT's overall goal provides for the participation of all certified 
DBEs. The overall goal is not subdivided into group-specific goals (see §26.45(h)). Further, 
TxDOT is not required to have the FHWA's concurrence to implement the DBE goa l; however 
if FHWA's review suggest that there are concerns regarding the methods, it may, after 
consulting with TxDOT, adjust the overall goal or require TxDOT to do so. (§26.45(f)(4)) 

Step 1. Establishing Base Figure 

In determining the base figure, TxDOT considered evidence such as the latest available 
2009 Texas Disparity Study and the estimated weight of expenditures for the relevant 
procurement categories. TxDOT began the goal-setting process by determining the base 
figure relative to the availability of DBE's (§26.45(c)). As previously stated in the methods 
section, the Disparity Study (2009) provides the best available data as described in 
§26.45(c)(3). However, TxDOT determined that it would be more appropriate to narrowly 
tailor the procurement category aspirational goals articulated in the Disparity Study (2009) 
by incorporating the TxDOT-only utilization figures, which were also reported in that study. 
TxDOT also considered the type of contracts anticipated for the upcoming year and 
determined that the relative allocation across the Heavy Construction and Professional 
Services categories has remained consistent. This Disparity Study (2009) also provides the 
most current combination of availability and utilization figures published on behalf of 
TxDOT's relevant market area. This calculation resulted in a base figure of 11.18%. 

The State of Texas HUB procurement goals produced in the Disparity Study (2009), mirrored 
the same two-step process outlined in Title 49, Section 26.45 of the Code of Federal 
Regulations. That is, baseline HUB availability percentages for the six procurement 
categories of the State HUB program were established. Census data was obtained from the 
most recent available Survey of Business Owners (2002) at the time of the study. Then, past 
spending on both HUB prime contracts and HUB subcontracts was taken into account by 
relying on a weighted average of the percentage HUB utilization over the study period and 
the baseline HUB availability from step one. Past HUB utilization was given a weight of 80 
percent, and baseline availability was given a weight of 20 percent. Past HUB utilization was 

2014-2016 Annual DBE Goal (FHWA) August 2013 6 



given a greater weight than HUB availability because past HUB utilization takes HUB 
capacity and business opportunities for HUB firms into consideration. The formula and final 
figures used in the calculation of aspirational goals and the base figure is shown in the 
following section. For additional information regarding the availability figures, the Disparity 
Study (2009) is available online from the Texas Comptroller of Public Accounts (CPA) at: 
www.window.state .tx.us/procurementjproj/hub/disparity. 

Texas Disparity Study (2009) Original Aspiration Goals by Procurement 
Category 
On the basis of the preceding availability data and the prior year's utilization, the Disparity 
Study calculates aspiration goals in Texas as follows: 

Formula 1: Aspiration Goal Calculation 
Aspiration goal = (Baseline percentage availability * 20%) + 

(Past utilization percentage * 80%) 

This formula was then repeated with the data for each of the six procurement categories as 
shown in Table 1 below. 

Table 1. Disparity Study (2009) State of Texas Original HUB Aspirational Goals 

Procurement Category 

Heavy Construction 

Building Construction 

Special Trade Construction 

Professional Services 

Other Services 

Commodities 

HUB Utilization 
FY2006 through 

FY2008 

7.32 

18.46 

30.02 

16.11 

15.84 

12.28 

Source: Texas Disparity Study (2009) Exhibit 9-6 

Disparity Study 
original Proposed 

Goal 

11.2 

21.1 

32.7 

23.6 

24.6 

21.0 

The initial Disparity Study (2009) goals were calculated for each of the six procurement 
categories, of which the Heavy Construction category had a proposed goal of 11.2% and the 
Professional Service category had a proposed goal of 23.6% (see Formula 2 & Formula 3). 
However, since Heavy Construction and Professional Services categories are the only 
categories which apply to TxDOT contracts funded with federal FHWA funds, the remaining 
categories were not included in the TxDOT goal calculation. 

Formula 2: Heavy Construction Aspiration Goal 
=(Baseline percentage availability* 20%) +(Past utilization percentage* 80%) 

= (26. 72 * 20%) + (7 .32 * 80%) 
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= 11.2% 

Formula 3: Professional Service Aspiration Goal 
= (Baseline percentage availability* 20%) + (Past utilization percentage * 80%) 

= (53.58 * 20%) + (16.11 * 80%) 
= 23.6% 

TxDOT Specific Aspirational Goals by Procurement Category, 2014-2016 

In establishing the base figure for fiscal years 2014-2016, TxDOT determined that it is more 
accurate to calculate the base figure by using the TxDOT specific utilization amou nts listed 
in the Disparity Study (2009) in place of the previous HUB utilization figures and 
percentages based on the entire state. Therefore, TxDOT recalculated the aspirational goals 
by procurement category for Heavy Construction and Professional services accordingly. 
Attachment A displays the detailed prime and subcontractor utilization amounts by each 
relevant subcategory and resulting HUB utilization percentages. While Formulas 1 and 2 
above provide aspirational goals for the entire state, Formulas 4 and 5 display the revised 
aspirational goals, which account for this more accurate sou rce of data as they are specific 
to TxDOT. 

Formula 4: Heavy Construction Aspiration Goal 
= (Baseline Percentage Availability * 20%) + (Past Utilization Percentage * 80%) 

= (26. 72 * 20%) + (6.96 * 80%) 
= 10.92% 

Formula 5: Profess ional Service Aspiration Goal 
=(Baseline Percentage Availability* 20%) +(Past Utilization Percentage* 80%) 

= (53.58 * 20%) + (16.64 * 80%) 
= 24.02% 

Estimated Weight of Expenditures 

To more accurately define the relative availability of DBEs in TxDOT-assisted contracts, 
TxDOT considers the different types of contracts anticipated in the upcoming year aga inst 
the relative availability of DBEs. 

When comparing the projected funding categories and regions where these projects are 
taking place, we continue to see the highest concentration of projects and activities in and 
around the major metropolitan areas (Houston, Austin, Dallas, Fort Worth and San Anton io). 

TxDOT identifies two types of federal-aid contracts: highway construction contracts and 
engineering and architecture contracts. The ratio of contract types and the estimated weight 
of expenditures indicate the same projections for highway construction and engineering and 
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- _ _,, 

architecture work in the upcoming years. The proportion of federa l aid for highway 
construction contracts and engineering and architecture contracts remains the same for FY 
2014-2016. 

Table 2: Estimated Weight of Expenditures 

• Industry Percent 

Highway Construction 98% 

Engineering/Architecture 2% 

Calculation of Base Figure 

The base figure is calculated by combining the proportion of the relative availability of DB Es 
in highway construction and the proportion in engineering and arch itecture. The proportion 
of relative availability of DBEs in highway construction was identified through the heavy 
(highway) construction analysis from the 2009 Texas Disparity Study. The disparity study 
identified a heavy (highway) construction aspirational goal of 11.2%. The same evaluation is 
performed on the relative availability of DBEs in engineering and architecture work. The 
Study identified a professional service (engineering and architecture) aspirational goal of 
23.6%. However, formulas 4 and 5 used the same methods to recalculate the aspirational 
goals to be 10.92% and 24.02% for heavy (highway) construction and professional service 
(engineering and architecture), respectively. Using the Disparity Study's same methods and 
calculating the new aspirational goals by relying on TxDOT-only utilization figures, previously 
established availability, and TxDOT's estimated weight of expenditures, the base figure 
ca lcu lation (see Formula 6) results in a base figure of 11.18%. 

Formula 6: Base Figure Calculation-Overall 
Base figure= (Weighted highway construction relative availability+ Weighted Professional 

service relative availability) 
Base Figure = [0.98(HeavyConstruction Re lativeAvailability *) + 0.02(Pr ofessiona/Service Re lativeAvailability *)] 

= [0.98(10.92% )+ 0.02(24.02% )] 

= [10.697%+0.480%] 
= 11.178% 

* Note: the relative availability for Heavy Construction and Professional Service was 
determined by the FY 2009 Disparity Study utilizing the methodology and TxDOT specific 
figures reported therein. 

Base Figure 

11.18% 
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Step 2. Adjustments to the Base Figure 

TxDOT examines all available evidence to determine adjustments needed to the base figure. 

As available evidence is evaluated and weighed, adjustments to the base figure will be 
made according to the outcomes from analyses of Census economic/ employment data and 
population projections, TxDOT updated utilization demonstrated by DBE participation figures 
on TxDOT federally funded contracts, and participation survey results obtained through 
TxDOT's public consultation efforts. Evidence compiled from analyses of Census self
employment or population data and TxDOT past participation or utilization data is presented 
in a relative availability ratio . However, public participation and consultation survey data is 
reviewed on the basis of significance and strength within -1 percentage point to +1 
percentage point. The positive or negative symbol indicates whether the evidence suggests 
an increase or decrease of the goal. For example, a factor of positive 0.75 percentage point 
indicates that the evidence was strong in favor of increasing the goal and therefore it would 
be relevant to increase the goal by 0 .75 percentage point. 

Table 3: Chart of Evidence 

II Adjustment Evidence Consideration 

#1 Employment/Population Census Data 

#2 Past Participation 

#3 Public Consultation 

Physical Evidence 

Anecdotal Evidence 

Yes 

Yes 

No 

Yes 

Explanation 

Self-employment estimates combined 
with changing populations permit 
adjustments to the relative availability 
assuming no lingering effects of 
discrimination were in existence. 

Past participation is a relatively good 
gauge of anticipated participation and it 
takes capacity into consideration. 

No physical evidence was available 

Anecdotal evidence can be analyzed, 
but not measured. This evidence was 
considered in Race-Neutral 
considerations. 
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Adjustment 1: Census Data Self-Employment Projections 

Data about self-employment can be appropriately related to the opportunities for DBEs to 
perform in TxDOT's FHWA program, given the projected changes in population occurring 
within the relevant market area. This adjustment approach is based on guidance provided 
through §26.45 (d)(2)(ii), which states that: 

"(2) If available, you must consider evidence from related fields that affect the 
opportunities for DBEs to form, grow and compete. These include, but are not 
limited to: ... (ii) Data on employment, self-employment, education, training and 
union apprenticeship programs, to the extent you can relate it to the 
opportunities for DBEs to perform in your program." 

Since the Disparity Study completed by the Texas Comptroller in 2009 has not yet been 
updated, the base goal calculation does not capture shifts in relative availability that have 
occurred since the study's publication and does not capture shifts that are projected to 
occur during the 2014-2016 fiscal years. Therefore, TxDOT has utilized data and methods 
available through the Texas State Data Center's Texas Population Projections Program to 
identify the proportional increases in Anglo females and minorities (males and females) 
relative to Anglo males for the 2014-2016 years, compared to 2010 baseline Census 
data.4 The Texas State Data Center's Texas Population Projections Program data and 
methods provide three different growth projections based on how much "in-migration" is 
expected. 5 TxDOT elected the "Zero Migration" since the accuracy of the projection is based 
entirely on known values rather than assumptions regarding future migration patterns. The 
growth in population projected for women plus minorities was calculated during the selected 
time frame and subtracted from the Anglo male growth percentage to produce a relative 
growth projection of 7.07% (see Table 4).6 

4 The three-year average population projections for years 2014- 2016 were compared against the 2010 actual 
population to produce individual growth or decline estimates by ethnic-gender combination and by Anglo males 
versus all others. 
5 The Zero Migration (0.0) Scenario assumes that immigration and outmigration are equal (i.e. , net migration is 
zero), resulting in growth only through natural increase (the excess or deficit of births relative to deaths). The One
Half 2000-2010 Migration (0.5) Scenario is an approximate average of the zero (0.0) and 2000-2010 (1.0) 
scenarios. The 2000-2010 Migration (1.0) Scenario assumes that the trends in the age, sex, and race-ethnicity net 
migration rates of the post-2000 decade will characterize those occurring in the future of Texas. See also 
http://txsdc.utsa.edu/Data/TPEPP/Projections/Methodology.pdf. 
6 Because these population projections are being used to estimate changes in self-employment by procurement 
category, it was determined that the population estimates would be restricted to the 25- to 64-year-old study sample. 
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Table 4: Migration Scenario 0.0-Texas Population Growth Projections (Ages 25-64 
only) 

Year Total Anglo 
Male • . 

Black Hispanic 
(Male + (Male + 
Female) Female) 

Other (Male + 
Female) 

Anglo Female + 
Minority Totals 

12010 13,104,882 3,153,645 3,166,501 1,534,471 4,497,855 

3,548,979 3,091,132 3,105,081 1,606,515 4 ,950,426 

752,410 

795,825 

9,951,237 

10,457,847 2014-16 
Avg 

Projected 
Growth% 

3.39% -1.98% -1.94% 4.70% 10.06% 5.77% 5.09% 

I Total Change(% Increase in Anglo Females/Minorities minus% Increase Anglo Males) 7.07% 

Next, TxDOT determined population estimates for all of Texas, self-employed individuals in 
Texas, and self-employment by NAICS procurement category. Specifically, TxDOT relied on 
the U.S. Census Bureau's 5-Year 2007-2011 American Community Survey Summary File 
(ACSSF) to produce State of Texas population estimates (see Attachment B). Table 5 
provides a subset of the results presented in Attachment C. After the total Texas population 
estimates were produced, the relative proportions of self-employed individuals by 
procurement category were calculated. The gender and ethnic categorical growth rates were 
then used to project the new categorical Texas population estimates. Then, the previously 
obtained self-employment category proportions were used to project the 2014-2016 self
employed population estimates. Then, the proportion of initial ACS base population for 
nonminority females and minorities by self-employment procurement category was 
subtracted from the newly projected nonminority female and minority self-employed 
population estimates. 
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Table 5: ACS Texas Population Projections for Self-Employed by NAICS Codes. 

I Census ACS Population Estimate Category 

I Total ACS Texas Estimate 

I 
Construction" (Self-employed) 

Prof Services (Self- employed) 

Relative % of TX Estimate 

I Construction (Self-employed) 

I Prof Services (Self- employed) 

24,774,187 

210,149 

116,252 

0.85% 

0.47% 

I 0.0 Migration Growth Rate 3.39% 

Anglo Male 

5,610,007 

157,905 

45,611 

2 .81% 

0.81% 

-1.98% 

Anglo Female + 
Minority Totals 

19,164,180 

52,244 

70,641 

1.06% 

1.77% 

5.09% 

I Estimated Self-Employment (projected for 2014-16 average) 

Total ACS Texas Estimate 25,613, 732 5,498,803 20,191,901 

I Construction (Self-employed) 217,271 154,775 55,465 

I Prof Services (Self- employed) 120,192 44,707 71,160 

I Construction (Self-employed) projected relative increase 6.17% 

I Prof Services {Self- employed) projected relative increase 0. 73% 

Proportion of 
Anglo-Female + 
Minority to Total 

Population 

77.36% 

24.86% 

60.77% 

78.83% 

25.53% 

59.21% 

Note: Due to the limitations of the NAICS coding available through the ACS Public Use Microdata Sample (PUMS) data files, 
construction codes included all 23//// and professional services included 5413//, 524///, and 62/// /. While there is some 
deviation from those previously included in the Texas Disparity Study (2009) availability figures, this represents the best available 
data to produce these self-employed population estimates both by NAICS code as well as gender and ethnic combinations. 

Upon calculation of each self-employment proportional increase, th is proportional 
percentage point increase in non-minority female and minority self-employed individuals for 
the relevant procurement categories was added to the original ready, willing, and available 
DBE percentage presented in Formula 4 and Formula 5 for the respective procurement 
category. These projections represent the best proxy data available for the proportional 
increases that should be expected in comparison to non minority male availability of ready, 
willing, and able firms assuming the absence of any effects of discrimination. 

The new resulting aspirational goals are calculated in Formulas 7 and 8 for the two TxDOT 
federally contracted procurement categories, resulting in an adjusted goal of 12.4%. Then, 
these aspirational goals were used to recalculate the base figure reported in Formula 6 by 
replacing the previous aspiration goals reported in Formula 4 and Formula 5. 

Formula 7: Heavy Construction Aspiration Goal 
=((Baseline percentage availability+ Adjustment)* 20%) +(Past utilization percentage* 

80%) 
= ((26.72 + 6.17)* 20%) + (6.96 * 80%) 

= 12.15% 
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Formula 8: Professional Service Aspiration Goal 
=((Baseline percentage availability+ Adjustment)* 20%) +(Past utilization percentage* 

80%) 
= ((53.58 + 0. 73)* 20%) + (16.64 * 80%) 

= 24.17% 

Formula 9: Adjusted Base Figure #1 Calculation 
Adjusted Base Figure #1= (Weighted highway construction relative availability+ weighted 

Professional service relative availability) 

[
0 .98(AdjustedHeavyConstruction RelativeAvailability *) +] 

AdjustedBaseFigure #1 = 
0.02(Adjusted Professiona!Service RelativeAvailability *) 

= [0.98(12.15%)+ 0.02(24.17%)] 

= [11.906% + 0.483%] 

= 12.389% 

Adjusted Base Figure #1 

12.4% 

The overall adjusted goal of 12.39% represents an increase in the base goal of 1.21 
percentage points. However, it should also be noted that the base goal of 11.18% is 0.27 
percentage points lower than the previous goal established within the Disparity Study 
(2009). Thus, the adjustment of 1.21 percentage points results in a net increase of 0.94 
percentage point. 

Adjustment 2: Past Participation 
TxDOT determined that an adjustment for past participation is appropriate and utilizes goal
setting guidelines ("Tips for Goal-Setting in the DBE Program") from the Office of Small and 
Disadvantaged Business Utilization (OSDBU) website, which includes a method for 
evaluating an adjustment on the basis of past participation. This adjustment considers past 
participation as a relative gauge for the anticipated participation for FY 2014-2016. 

The adjustment to the base figure is determined with the median of past participation. The 
median is used instead of the mean because it excludes outliers-that is, abnormally high or 
low numbers. TxDOT uses four completed years of past participation (see Table 6) in 
computing the median value; therefore, the value is determined by averaging the two middle 
values. The resulting calculation yields a median value of 11.71% (see Formula 10). 
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Table 6: Recent Past DBE Participation 

II 

II 
II 
II 

Fiscal Year Federal Awards DBE Awards DBE % Achieved 

2007 

2008 

2009 

2010 

2011 

2012 

$2,656,532,841 $307,091,081 

$1,984,081,620 $291,922,772 

$2,389,290,441 $290,826,669 

$2, 148,941,356 $233,251,123 

$2,114,030,193 $250,709,260 

$2,097 '770,603 $177 ,364,591 

Formula 10: Median Value 
= (11.56+ 11.86) + 2 
= 11.71% 

Median Value of Past DBE Participation 

11.7% 

11.56% 

14.71% 

12.17% 

10.85% 

11.86% 

8.45% 

We determined that past participation is a good indicator of anticipated DBE participation 
because it is close to the calculation reported in the base figure. The median participation is 
0.53 percentage point higher than the relative availability base figure; however, it is 0.68 
percentage point lower than the calculation reported in adjusted figure #1. The evaluation of 
past participation evidence alone suggests that an increased adjustment should be 
considered. However, when taken in consideration with the previous adjustment, this 
evidence of past participation indicates that the current adjustment could burden the 
existing capacity of ready, willing, and able DBEs. When considering past participation 
adjustments to the base figure, USDOT tips for goal-setting recommend calculating the 
mean of the base figure and the median of the past participation figure.7 Therefore, the 
adjusted goal using past participation results in 11.4% (see Formula 11 below). Next, TxDOT 
determined that the adjusted figure presented in Formula 10 provides an accurate goal 
estimate based solely on the changing availability of DBEs in our relevant market area, and 
that the figure presented in Formula 11 provides an accurate goal estimate based solely on 
past participation. Therefore, TxDOT determined that it is appropriate to consider both 
adjusted figures in the calculation of a final recommended annual goal. 

7 Tips for Goal-Setting in the Disadvantaged Business Enterprise (DBE) Program: III. Step Two; A. Adjustments 
Based on Past Participation; 5. If you feel that an adjustment for past participation is necessary, how should you 
calculate the adjustment? b. Adjusting the Step One Base Figure with the Median Past Participation. With these 
principles in mind, you may calculate your median past participation percentage and use that figure to adjust your 
Step One Base Figure by taking the average of your median past participation figure and your Step One Base Figure. 
It is important that past participation not be given disproportionate weight and therefore, you should not simply 
average your Step One Base Figure with a whole list of past years' participation. Instead, you should average the 
Step One Base Figure with the median of your past years' participation rates. 
(http://www.dot.gov/ osdbu/ disadvantaged-business-enterprise/tips-goal-setting-disadvantaged-business-enterprise) 

2014-2016 Annual DBE Goal (FHWA) August 2013 15 

-·-· 



i.,,a • ..._ __ 

Formula 11: Adjusted Base Figure #2 Calculation 

Adjusted Base Figure #2 =(Base Figure+ Median Value of Past Participation) 

= [(11.18%+ 11.71 %)/2] 

= [(22.89%)/2] 
= 11.445% 

Adjusted Base Figure #2 

11.4% 

Adjustment 3: Public Consultation Evidence 

The purpose of the public consultation meetings was to assist in the development of the FY 
2014-2016 DBE Goals and consult with "minority, women, and general contractor groups, 
community organizations, and other officials or organizations which would be expected to 
have information concerning the availability of DBEs and non-DBEs, the effects of 
discrimination on opportunities for DBEs, and TxDOT's efforts to establish a level playing 
field for the participation of DBEs (see §26.45(g)(1))." TxDOT util ized its Business 
Networking & Development Guide of minority chambers, Texas Unified Certification Program 
(TUCP) DBE Directory, business development organizations, and newspapers as a viable 
resource for outreach and public input to the process. 

As part of this goal-setting process, roughly 20 public consultation meetings and conference 
calls were held in March, June and July 2013: (See Attachment D: Public Consultation 
Meeting Invitees). Business development organizations, chambers of commerce, and 
professional associations were emailed an invitation and a detailed agenda to participate in 
an exchange aimed at gathering information about establishing the overall DBE goal. To 
ensure the participation of those organizations, follow-ups were emailed to assess whether 
or not they have relevant information to the goal-setting process. 

In an effort to provide opportunities for minority groups, community organizations, and other 
officials to provide input and feedback about TxDOT's proposed goal methods and DBE goal, 
TxDOT provided multiple opportunities: 

• Public input meetings through local and regional resources that capitalize on existing 
audience participation 

• Public input meetings specific to contract opportunities, input regarding goal-setting 
methods, and opportunities to discuss barriers and concerns about contract 
opportunities with TxDOT. 

• DBE goal-setting webinars 
• Outreach event surveys and on line surveys that offered opportunities for input and 

feedback 
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Table 7. TxDOT's Goal-Setting Public Participation Events 

Date Event 

March 20, 2013 

June 10, 2013 

I June 10, 2013 

June 10, 2013 

Ill June 11, 2013 

I June 11, 2013 

June 12, 2013 

I 
June 17, 2013 

June 18, 2013 

June 18, 2013 

Ill June 18, 2013 

I June 19, 2013 

June 19, 2013 

Ill June 20, 2013 

I June 20, 2013 

June 21, 2013 

I June 21, 2013 

June 24, 2013 

Ill June 24, 2013 

II June 25, 2013 

I June 27, 2013 

June 28, 2013 

II June 28, 2013 

II July 1. 2013 

II July 2. 2013 

I July 2, 2013 

July 16, 2013 

Small Business Briefing 

Women Contractors Association 

Texas Association of African American Chamber of Commerce 

Texas Association of Mexican American Chamber of Commerce 

Greater Houston Business Procurement Forum 

Houston Minority Supplier Development Council 

Association of General Contractors 

American Ind ian Chamber of Commerce 

El Paso Hispanic Chamber of Commerce 

Great Austin Asian Chamber of Commerce 

Childress Chamber of Commerce 

Association of General Contractors 

Women's Business Council 

Greater Dallas Asian Chamber of Commerce 

Arlington Chamber of Commerce 

Dallas/ Ft Worth Minority Supplier Development Council 

Government Contracting Small Business Development Contractors 

Austin Black Contractors Association 

Marshall Chamber of Commerce 

Greater Houston Business Procurement Forum 

Web1nar (Session 1 & 2) 

Killeen Chamber of Commerce 

Webinar (Session 3) 

Webinar (Session 4 & 5) 

Texas National Association for the Advancement of Colored People 

Webinar (Session 6) 

Houston-Galveston Area Council 

Location 

Arlington 

Austin 

Austin 

Austin 

Houston 

Houston 

Austin 

TxDOT-Austin 

TxDOT-Austin 

Austin 

TxDOT-Austin 

Austin 

TxDOT-Austin 

Dallas 

Arlington 

Dallas 

Dal las 

Austi n 

T xDO T-Austin 

Houston 

TxDOT-Austin 

Killeen 

TxDOT-Austin 

TxDOT-Austin 

Austin 

TxDOT-Austin 

Houston 

In March, June and July, 2013, TxDOT conducted a DBE Program Input Survey (Attachment 
G). The survey was sent to women and minority-owned business owners; minority, women's, 
and general contractor groups; community organizations; public officials; and small and 
minority business development organizations. These surveys were conducted to ascertain 
whether additional information received from the surveys provided compelling evidence 
regarding lingering effects of past discrimination that serve as barriers to DBE contracting 
opportunities with TxDOT. In addition to serving as a basis for a potentia l adjustment to 
goals, the survey results are also useful in making modifications to our DBE Program 
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Supportive Services. Attachment E shows the results of the surveys collected. As shown in 
Attachment E, the survey items represent three major subsets of questions: items focused 
on DBE availability, items focused on effects of discrimination, and items focused on 
TxDOT's performance-related to attainment of goals. With respect to the DBE availability 
items, no noteworthy results justified an increase in the relative availability of DBEs on 
TxDOT federally funded contracts. Specifically, a large majority of those indicating that they 
are a DBE also indicated that they are DBE certified. However, obtaining mixed resu lts with 
no clear consensus on the remaining availability subset suggests that TxDOT could benefit 
from conducting follow-up activities designed to bring greater clarity on this topic. Next, for 
each of the TxDOT performance subset items, no clear consensus was provided. Since the 
results for these items were fairly mixed, TxDOT has determined that there is not enough 
evidence to substantiate either a positive or a negative adjustment on the basis of this 
survey subset.8 However, TxDOT can use this information to improve its outreach and other 
DBE programming and to conduct follow-up inquiries about specific survey items. 

Last, several items included on the survey were designed to assess the extent to which 
lingering effects of discrimination serve as barriers to DBEs in the TxDOT market area on 
federally funded contracts. When asked, "What, if any, are the lingering effects that indicate 
that past or current discrimination still exists?" more than 90 percent of respondents 
identified at least one listed effect. However, more than 60 percent of respondents 
indicated that only three or fewer effects of discrimination, of the nine effects that were 
listed, still exist. The most frequently identified lingering effect was "inaccurate assumptions 
regarding DBE capacities." The next most frequent effect identified was "diverting DBEs to 
training or mentoring programs rather than awarding contracts." Further, nearly three
fourths of the respondents stated that "there is still preferential treatment concerning 
contracting [and] subcontracting." However, upon review of the open-ended responses and 
comments, consensus indicates that this effect is mostly due to the lack of relationships 
with prime contractors and other indirect forms of discrimination, such as lower materials 
costs available to larger businesses that make bulk purchases. Next, when asked to identify 
the "possible barriers that limit opportunities to do business with TxDOT," less than three 
percent of respondents stated that there are no barriers. The two barriers identified most 
frequently were respondents not being "sure how to be in the process of working with 
TxDOT" and "information on opportunities is not readily available." As such, TxDOT 
acknowledges that this ava ilable evidence serves to support a positive adjustment to the 
base figure. 

Since this available evidence cannot be directly applied to the availability and utilizat ion 
components of the goal formula, this evidence must be allocated a specific level of 
significance and strength with in the -1 percentage point to +1percentage point range. The 
maximum adjustment that could be attributed to this evidence is +1 percentage point. By 
performing additional statistical ana lyses on the discrimination subset of survey items, it 
was determined that the survey results merit a +0.173 percentage point increase on this 
scale of -1 to +1 percentage point. Specifically, responses provided to the eight 

8 Survey question# 12 was eliminated from consideration as the wording of the item was deemed to be unclear by 
both the analysis team as well as through anecdotal comments provided by respondents. 
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discrimination subset items were first recoded to fit along this standard scale for each item.9 
Table 8 below provides summary statistics for each item as well as all items combined to 
produce a single standardized average. As shown, the standardized average across all items 
results in a mean of +0.173. 

Table 8. Public Participation Survey Discrimination Subset Analysis 

I 
I 
I 
I 
I 
I 

I 
I 

Question# 

Q9 

Q10 

Q11 

Q13 

Q14 

Q16 

Q17 

Q18 

Index Sum 

Standardized Index 
Value 

........ Std. 
Deviation Variance 

132 -1 .000 1.000 -31.500 -.239 .054 .619 .383 

132 -1.000 1.000 9.500 .072 .043 .491 .241 

132 -1 .000 1.000 40.500 .307 .046 .527 .277 

131 -1.000 1.000 35.000 .267 .039 .444 .197 

130 -1 .000 1.000 -8.000 -.062 .055 .626 .392 

123 -1.000 1.000 56.000 .455 .046 .512 .262 

117 -1 .000 1.000 28.778 .246 .040 .428 .183 

120 .000 1.000 31.778 .265 .019 .212 .045 

134 -2.111 6.000 162.056 1.209 .127 1.468 2.1 55 

134 -.302 .857 23.151 .173 .018 .210 .044 

TxDOT determined that it is appropriate to add the standardized average scale score across 
all discrimination subset items to the Base Figure. As shown in Formula 12, the resulting 
adjusted base figure #3 is 11.4%. 

Formula 12: Adjusted Base Figure #3 Calculation 
Adjusted Base Figure #3:;;;; (Base Figure+ Discrimination Survey Subset Adjustment) 

= [(11.18%+0.173%)] 
= 11.353% 

Adjusted Base Figure #3 

11.4% 

9 For the six "agree/ disagree" items, "strongly agree" was coded to + 1.0, "agree" was coded to +0.5, "not 
familiar/not applicable" was coded to 0.0, "disagree" was coded to -0.5, and "strongly disagree" was coded to -1.0. 
Question # 16 and Question # 18 provided either a list of lingering effects of discrimination or barriers preventing 
DBEs from obtaining contracts. Each item was recoded where a value of -1.0 was assigned to a selection of the no 
discrimination/ no barriers options. A value of 0.0 was assigned to the "not familiar/ not applicable" option. Then, a 
value of 1 was assigned to each substantive discrimination or barrier option. Next, all responses were added together 
and averaged by item for each respondent where a value of -1.0to + 1.0 became the new range. 
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TxDOT then determined that it is also appropriate to consider Adjusted Base Figure #3 as 
part of the calculation of a final recommended annual goal. 

Final Adjusted Goal 

All available evidence is taken into consideration to determine the adjustments to the base 
figure. An initial adjustment was applied to the base figure to account for the increasing 
availability of ready, willing, and able DBEs on the basis of Census self-employment data by 
procurement category and ethnicity-gender. Next, the initial base figure was combined with 
past participation to calculate the mean of these two figures producing a second potential 
adjustment. Finally public consultation survey data results revealing lingering effects of past 
discrimination was accounted for by adding a final increase to the base figure result ing in a 
third potential adjustment. Giving equal weight to each of these three adjusted figures, 
TxDOT determined that the final adjusted goal, and proposed DBE annual goal, should be 
the mean of the adjusted goals produced in Formula 9, Formula 11, and Formula 12. 
Therefore, the base figure was adjusted with consideration given to all available evidence to 
reveal the recommended adj usted goal (see Formula 13). The recommended DBE Goal for 
FY 2014-2016 is 11.7%. 

Formula 13: Final Adjusted Goal Calculation 
Final Adjusted Base Figure= (Adjusted Base Figure #1 +Adjusted Base Figure #2 + 

Adjusted Base Figure #3)/3 

= [(12.39%+ 11.45%+ 11.35%)/3] 

= [(35.19%) / 3] 

= 11.73% 

Final Adjusted Base Figure & Proposed DBE Goal 

11.7% 

Race-Neutral and Race Conscious Participation 

The goal methods are used to calculate the DBE goal and a determination of how TxDOT 
plans to meet the goals through race-neutral and race-conscious measures (see 
§26.45(f)(3) and §26.51(c)). TxDOT plans to meet the "maximum feasible portion of [the] 
overall goal by using race-neutral means. (see §26.51(a)). " 

TxDOT examined the race-neutral attainment for the past six complete years 
(see Table 9) to determine the maximum race-neutral participation. On average, TxDOT 
achieved 6.6% (see Formula 14) of the goal through race-neutral means. The calculation for 
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the average Race-Neutral participation is determined with the median of race-neutral 
participation. The median is used instead of the average or mean because it excludes 
outliers-that is, abnormally high or low numbers. TxDOT uses six completed years of race
neutral participation (see Table 9) in computing the median value; therefore, the value is 
determined by averaging the two middle values. The median race-neutral achievement is 
calculated using the 2007 achievement of 6.64% and 2010 achievement of 6.55%. 

Table 9: Race-Neutral and Race-Conscious Goal vs. Achievement 

Achievement 
Race- Race-

Year Neutral Conscious Overall Neutral Conscious Overall 

6.12% 6.00% 12.12% 6.64% 4.92% 11.56% 

2008 6.12% 6.00% 12.12% 10.53% 4.18% 14.71% I 2009 6.00% 5.00% 11 .00% 5.81% 6.36% 12.17% 

2010 7.50% 4.12% 11.62% 6.55% 4.30% 10.85% 

1 2011 6.50% 5.20% 11 .70% 8.24% 3.62% 11 .86% 

2012 6.50% 5.20% 11 .70% 4.93% 3.52% 8.45% 

TxDOT also considered the amount by which past goals were exceeded as well as past 
history of inability to achieve goals in determining the race-neutral and race-conscious 
proportion consistent with USDOT goal-setting tips. Specifically, USDOT recommends 
increasing the race-conscious portion of the annual goal to account for the proportion of 
previous years' goals that was not met or increasing the race-neutral portion to account for 
exceeding goals.10 Therefore, TxDOT first determined the median as described above, and 
then determined the mean of the difference between the race-neutral achievement and 
goals for the two years used to calculate the median. The mean difference between 
achievement and goals for these two years was then added to the race-neutral median to 
account for exceeding and not meeting race-neutral goals. Since the mean difference of 
2007 and 2010 was negative, this result in a decrease from the race-neutral median. 
The resulting calculation yields a median value of 6.6% and a mean race-neutral goal gap of 
-0.2%. TxDOT has set the proposed race-neutral goal for FY 2014-2016 as 6.4% accordingly 
(see Formula 14 below). 

10 Tips for Goal-Setting in the Disadvantaged Business Enterprise (DBE) Program: IV. Calculating the 
Race/Gender-Neutral and Race/Gender-Conscious Split; A. Consider the Amount by Which You Exceeded Your 
Goals in the Past. & F. Consider Past History oflnability to Achieve Goals. 
(http://www.dot.gov/osdbu/disadvantaged-business-enterprise/tips-goal-setting-disadvantaged-business-enterprise) 
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Formula 14: Median Race-Neutral Value+ Mean (Race-Neutral Difference in 
Median Years) 
= (6.55+ 6.64)-:- 2 + (((6.55 - 7.5) + (6.64 - 6.12))-:- 2) 
= (13.19) -:- 2 + (((-0.95) + (0.52)) -:- 2) 
= 6.595 + (-0.215) 
= 6.38% 

Proposed Race-Neutral Allocation 

6.4% 

TxDOT will establish race-conscious measures and contract goals to meet the balance (see 
Formula 15) of the overall goal (see §26.51(d)). The proposed Race-Conscious Goal for FY 
2014-2016 is 5.3%. 

Formula 15: Race-Conscious Calculation 

RaceConscious + RaceNeutral = Overal!Goal 
RaceConsci ous = Overall Goal - RaceNeutra l 

= 11.7%-6.4% 
=5.3% 

Proposed Race-Conscious Allocation 

5.3% 

Public Participation: Review and Comment 

In accordance with § 26.45(g)(2), TxDOT published a Public Notice, announcing the 
proposed overall goal and methods in general circulations, the Texas Register, and minority 
and trade focus papers statewide (see Attachment F: Public Comment Notifications) on 
August 9, 2013 inviting public review for 30 days and comment for 45 days. The public was 
afforded the opportunity to review the goal and the calculation methods until September 9, 
2013 and to submit comments by September 24, 2013. 
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Attachment A. TxDOT Disparity Study (2009) Exhibit 4-7 for Prime Utilization 
and 5-11 for Subcontractor Utilization 

TxDOT Disparity Study (2009) Exhibit 4-7 for Prime Utilization and 5-11 for Subcontractor 
Utilization 

HUB Prime Contractor Subcontractor Combined Prime and HUB 
Groups Utlllzation Utilization Subcontractor Utilization 

Utilization 

$5,213,764 $73,535,781 $78,749,545 

Asian 
Americans $11,594,801 $36,520,059 $48,114,860 

Hispanic 
$297,105,266 $492,029,101 Americans $194,923,835 

Native 
Americans $822,262 $17,932,248 $18,754,510 

Non minority 
$117,925,230 $340,944,411 $458,869,641 Women 

HUB-Total $330,479,892 $766,037,766 $1,096,517,658 6.96% 

Non-
minority $15,413,296,367 $46, 793,860 $15,460,090,227 

Total $15,743,776,259 $812,831,626 $16,556,607,885 

HUB Prime Contractor Subcontractor Combined Prime and HUB 
Groups Utilization Utilization Subcontractor Utilization 

Utilization 

African 
Americans $2,272,782 $6,008,429 $8,281,211 

Asian 
Americans $51,263,315 $8,033,432 $59,296,747 

Hispanic 
$64,980,976 $23,726,714 $88, 707 ,690 Americans 

Native 
Americans $0 $21,308 $21,308 

Nonmmority 
$17,314,286 $12,958,128 $30,272,414 Women 

HUB-Total $135,831,359 $50,748,012 $186,579,371 16.64% 

Non-
minority $985,717,169 $18,530,476 $1,004,247,645 

Total $1,121,548,528 $69,278,488 $1, 190,827 ,016 
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Attachment B. State of Texas Projected Population Percentage Change through 2016 fo 
(using 2010 Census Baseline Data) 

Year 

-2010 

-2011 

-2012 

-2013 

-2014 

-2015 

-2016 

- Avg2014-16 

Projected Growth % (2010 to 
3- year average 2014-16) 

Total Change (%Increase in 
Anglo Females/Minorities 
minus %Increase Anglo Males) 

Total 

13,104,882 

13,241,567 

13,321,701 

13,393,469 

13,469,781 

13,547,327 

13,629,829 

13,548,979 

3.39% 

Anglo Male 

3 ,153,645 3 ,166,501 

3,156,450 3,172,066 

3,138,343 3 ,155,200 

3,119,792 3,136,628 

3,105,162 3 ,121,071 

3 ,090,495 3 ,104,844 

3 ,077,740 3,089,327 

3,091,132 3,105,081 

-1.98% -1.94% 

Black (Male Hispanic 
+ Female) (Male+ 

Female) • 1 ,534,471 4,497,855 752,410 

1,552,770 4,595,946 764,335 

1,567,147 4,687,289 773,722 

1,579,744 4 ,775,322 781,983 

1,592,553 4,861,386 789,609 

1 ,606,411 4,949,693 795,884 

1,620,581 5,040,200 801,981 

1,606,515 4,950,426 795,825 

4.70% 10.06% 5.77% 

Source: Texas State Data Center's Texas Population Projections Program available at: 
http://txsdc.utsa.edu/Resources/TPEPP/Projections/2012/2012allcntymigtot.zip; Accessed July 15, 2013. 
State of Texas Projected Population Percentage Change through 2016 for Migration Scenario 2 (using 2010 Cen: 

11 The Zero Migration (0.0) Scenario assumes that irunigration and outmigration are equal (i.e., net migration is zero) resulting in g 
increase {the excess or deficit of births relative to deaths). The One-Half2000-2010 Migration (0.5) Scenario is an approximate av 
2000-2010 (1.0) scenarios. The 2000-2010 Migration (1.0) Scenario assumes that the trends in the age, sex and race/ethnicity net n 
decade will characterize those occurring in the future of Texas. See also: http://txsdc.utsa.edu/Data/TPEPP/Projections/Methodolo1 
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I 

' _.,. 

• 
Year Total 

• 

0.5 Seen 2010 

0.5 Seen 2011 

0.5 Seen 2012 

0.5 Seen 

0.5 Seen I ' 

0.5 Seen 

0.5 Seen I • 

0.5 Seen , • I :.. • 

Projected Growth % (2010 to 
3- year average 2014-16) 

Total Change (%Increase in 
Anglo Females/Minorities 
minus %Increase Anglo Males) 

13,104,882 

13,308,575 

13,459,375 

13,604,916 

13,757,977 

13,915,332 

14,081,181 

13,918,163 

6.21% 

Anglo Male 

3,153,645 

3,162,268 

3,149,839 

3,136,755 

3 ,127,347 

3,117,748 

3,109,901 

3,118,332 

-1.12% 

Anglo Black (Male Hispanic Other 
Female + Female) (Male + (Male + 

Female) Female) 

3 ,166,501 1,534,471 4,497,855 752,410 

3,177,240 1,561,358 4,630,691 777,018 

3,165,443 1,584,417 4,759,794 799,882 

3,151,760 1,605,690 4,888,352 822,359 

3,140,883 1,627,213 5,017,605 844,929 

3,129,186 1,649,873 5,151,648 866,877 

3,118,070 1,673,007 5,290,925 889,278 

3,129,380 1,650,031 5,153,393 867,028 

-1.17% 7.53% 14.57% 15.23% 
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State of Texas Projected Population Percentage Change through 2016 for Migration Scenario 3 (using 2010 Ce1 

Year Total Anglo Male Black (Male 
+Female) 

Hispanic 
(Male+ 
Female) • llm 2010 

13,104,882 3 ,153,645 3,166,501 1,534,471 4,497,855 752,410 

•

2011 

2012 

llm2013 

•

2014 

2015 

llm 2016 

llm Avg 2014-16 

rlVjt;'Vl.t;'U UIVYYl.ll '0 \'V..LV Q 

3- year average 2014-16) 

Total Change (%Increase in 
Anglo Females/Minorities 
minus %Increase Anglo Males) 

13,375,572 

13,598,367 

13,820,459 

14,054,675 

14,298,125 

14,555,616 

14,302,805 

9.14% 

3,168,097 3,182,396 1,569,939 

3,161,393 3,175,711 1,601,780 

3,153,804 3,166,937 1,631,986 

3,149,688 3,160,787 1,662,547 

3,145,250 3,153,689 1,694,459 

3.142,412 3,147,065 1,727,108 

3,145,783 3,153,847 1,694,705 

-0.25% -0.40% 10.44% 

Population projection change sources: 
http://txsdc.utsa.edu/Data/ TPEPP/ Projections/lndex.aspx 
http://txsdc.utsa.edu/Data/TPEPP/Projections/Methodology.pdf 
http://txsdc.utsa.edu/Resources/TPEPP/Projections/2012/2012allcntymigtot.zip 

4,665,447 789,693 

4,832,937 826,546 

5,003,425 864,307 

5,178,148 903,505 

5,361,206 943,521 

5,553,582 985,449 

5,364,312 944,158 

19.26% 25.48% 
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Attachment C. Texas Projected Self Employed Population Estimates and Projections by ( 
Procurement Type (using 2007-2011 ACS Data) 

Self-employed only 

Construction (al l) 

Construction (Self-employed) 

Const ruction (not self
employed) 

PS (all) 

Prof Services (Self
employed) 

PS (not self-employed) 

Relative % of TX Estimate 

Self-employed only 

Construction (all) 

Construction (Self-employed) 

Construction (not self
employed) 

PS (all) 

Prof Services (Self
employed) 

PS (not self-employed) 

1,381,277 

939,208 

210,149 

729,059 

1,590,289 

116,252 

1,474,037 

5.58% 

3 .79% 

0.85% 

2 .94% 

6.42% 

0.47% 

5.95% 

530,675 286,842 

656,152 71,651 

157,905 12,458 

498,247 59,193 

310,033 824,977 

45,611 48,297 

264,422 776,680 

9.46% 4.99% 

11.70% 1.25% 

2.81% 0.22% 

8 .88% 1.03% 

5 .53% 14.36% 

0.81% 0.84% 

4.71% 13.52% 

408,172 . . 
45,334 148,429 17,642 

6,984 28,949 3,853 

38,350 119,480 13,789 

255,827 96,596 102,856 

8,807 6,089 7,448 

247,020 90,507 95,408 

2.70% 4.43% 5.81% 

1.59% 1.61% 1.30% 

0.24% 0.31% 0.28% 

1 .34% 1.30% 1 .02% 

8 .97% 1.05% 7.59% 

0.31% 0.07% 0.55% 

8.66% 0.98% 7.04% 

2014-2016 Annual I 



3.39% -1.98% -1.94% 4.70% 10.06% 5 .77% 

25,613,732 5,498,803 5,632,156 2 ,986,934 10,140,252 1,432,559 

1,428,086 520,156 281,278 80,576 449,242 83,162 

971,036 643,146 70,261 47,462 163,364 18,660 

217.271 154,775 12,216 7,312 31,862 4 ,075 

753,765 488,371 58,045 40,151 131,502 14,585 

1,644,181 303,887 808,975 267,838 106,315 108,791 

120,192 44,707 47,360 9 ,220 6 ,702 7,8 78 

99,614 100,913 
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Attachment D. Invitees to Public Consultation Meetings 

The following minority, women's, and general contractor groups, community 
organizations, and other officials and organizations were invited to attend the Public 
Consultation Meetings: 

Abilene Black Chamber of Commerce 
Acres Home Center for Business and Economic Development 
African American Chamber of Commerce of San Antonio 
African American News & Issues 
African Chamber of Commerce, D/ FW 
African-American Chamber of Commerce 
AGC of Texas 
American Indian Chamber of Commerce of Texas 
Beaumont Chamber of Commerce 
Bee County Area Hispanic Chamber of Commerce 
Bryan-College Station Chamber of Commerce 
Capital City African American Chamber of Commerce 
Childress Chamber of Commerce 
Construction Information Network (CIN) 
Corpus Christi Bay Area Minority Business Opportunity Center 
Corpus Christi Hispanic Chamber of Commerce 
Corpus Christi Minority Business Development Center 
Dallas Black Chamber of Commerce 
Dallas Black Contractors Association 
Dallas/ Ft. Worth - MBDC 
Dallas/Ft. Worth/Arlington/ MBDC 
DFW Native American Chamber of Commerce 
East Texas Council on African-American Affairs 
El Paso Black Chamber of Commerce 
El Paso Hispanic Chamber of Commerce 
El Paso MBDC 
El Paso Minority Business Development Center 
Fort Worth Hispanic Chamber of Commerce 
Fort Worth Metropolitan Black Chamber of Commerce 
Greater Austin Hispanic Chamber of Commerce 
Greater Dallas Asian American Chamber of Commerce 
Greater Dallas Hispanic Chamber of Commerce 
Greater Killeen Chamber of Commerce 
Greater Marshall Chamber of Commerce 
Greater Orange Area Chamber of Commerce 
Greater San Antonio Chamber of Commerce 
Greater Waco Chamber of Commerce 
Hispanic Chamber of Greater Baytown 
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Hispanic Contractors Association of Dallas/ Ft Worth 
Houston Citizens Chamber of Commerce 
Houston Hispanic Chamber of Commerce 
Houston MBDC 
Kilgore Chamber of Commerce 
Lar:nar County Chamber of Commerce 
Laredo Chamber of Commerce 
Longview Metro Black Chamber of Commerce 
Lubbock Hispanic Chamber of Commerce 
Lufkin/ Angelina County Chamber of Commerce 
McAllen Chamber of Commerce 
McAllen Hispanic Chamber of Commerce 
Mexican American Network of Odessa, Inc. (MANO) 
Midland Hispanic Chamber of Commerce 
NAACP (Austin Office) 
NAACP (San Antonio Office) 
National Association of African American Chamber of Commerce 
National Association of Women in Construction 
Pampa Chamber of Commerce 
Pharr Chamber of Commerce 
Professional Women's Association 
Rio Grande City Chamber of Commerce 
Round Rock Chamber of Commerce 
San Angelo Chamber of Commerce 
San Antonio Hispanic Chamber of Commerce 
San Antonio MBDC 
San Antonio Women's Chamber of Commerce 
San Marcos Hispanic Chamber of Commerce 
San Saba County Chamber of Commerce 
Seguin-Guadalupe County Hispanic Chamber of Commerce 
Seminole Area Chamber of Commerce 
Smithville Chamber of Commerce 
South Texas MBDC 
Texarkana Chamber of Commerce 
Texas Asian Chamber of Commerce 
Texas Association of African-American Chamber of Commerce 
Texas Association of Mexican-American Chamber of Commerce 
Texas State Conference of NAACP 
Texas Tech University Small Business Development Center 
Texas Workforce Center of El Paso 
Tulia Chamber of Commerce 
Tyler Area Chamber of Commerce 
Tyler Metropolitan Chamber of Commerce 
Victoria Hispanic Chamber of Commerce 
Women's Business Council - Southwest 
Women's Chamber of Commerce of Texas 
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Attachment E. DBE Program Input Survey Results 

Availability Subset Results 

II What kind of entity do you represent? (Choose One) 

Business: DBE 

Business: Other Minority - or Woman-Owned Business 

Business: Prime Contractor 

Business: Small Business 

Community Organization 

II General Contractor Group 

II Individual 

I Minority or Women's Contractor Group 

Other Officials or Organizations 

I 
Subtotal 

System Missing 

Total 

II In what area is your entity located? (Choose One) 

East Texas 

North Texas 

Out-of-State 

South Texas 

II Texas (Statewide) 

II West Texas 

I Subtotal 

System Missing 

II Total 

+14+1;ngm 
59 35.76% 

46 27.88% 

6 3.64% 

16 9.70% 

4 2.42% 

2 1.21% 

19 11.52% 

9 5.45% 

4 2.42% 

165 100.00% 

2 1.20% 

167 100.00% 

+;11.1•11.1sm 
16 9 .76% 

72 43 .90% 

1 0 .61% 

29 17.68% 

38 23.17% 

8 4.88% 

164 100.00% 

3 1 .80% 

167 100.00% 
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Are you DBE certified? I No 

I :::total 

I System Missing 

Total 

II Are you a disadvantaged business enterprise? 

I 
No 

Yes 

Subtotal 

I System Missing 

Total 

I There is little interest in highway construction/design, aviation 
construction/design or public transit work. (Choose One) 

"Strongly Agree" or "Agree" 

"Disagree" or "Strongly Disagree" 

"Not Familiar/Not Applicable" 

Tota l 

System Missing 

II Total 

I There are firms that qualify for DBE certification. but are not getting 
certified? (Choose One) 

II "Strongly Agree" or "Agree" 

I "Disagree" or "Strongly Disagree" 

"Not Familiar/ Not Applicable" 

II Total 

II System Missing 

II Total 

+;:t.!IQ,IMllBll 
55 43.65% 

71 56.35% 

126 100.00% 

4 1 24.55% 

167 100.00% 

''N.!IQ.IMllBll 
34 26.77% 

93 73.23% 

127 100.00% 

40 23.95% 

167 100.00% 

Frequency Percent 

18 

72 

39 

129 

38 

167 

13.95% 

55.81% 

30.23% 

100.00% 

22.75% 

100.00% 

... 
62 47.33% 

12 9 .16% 

57 43.51% 

131 100.00% 

36 21.56% 

167 100.00% 
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II What kind of entity do you represent? (Choose One) 

I 
Highway Construction 

Professional Services (Highway) 

Professional Services (Other) 

II Aviation (Construction) 

II Aviation (Design) 

II Public Transportation 

II Building Construction 

II Commodity Goods and Services 

Lingering Effects of Discrimination Subset Results 

I The sub-contracting opportunities for disadvantaged and non
disadvantaged businesses are the same or similar. (Choose One) 

I 
"Strongly Agree" or "Agree" 

"Disagree" or "Strongly Disagree" 

"Not Familiar/Not Applicable" 

II Total 

II System Missing 

II Total 

The pre-certification/pre.qualification requirements for prime 
contractors are reasonable. (Choose One) . : ... -- . .. . : -- . • • I • ! 

• . . . . . . -
• • 

• • 

+;Q.!l!i,4111111 
27 16.2 

26 15.6 

85 50.9 

8 4 .8 

7 4 .2 

13 7.8 

30 18.0 

51 30.5 

.... 
35 26.52% 

73 55.30% 

24 18.18% 

132 100.00% 

35 20 .96% 

167 100.00% 

Frequency Percent 

53 40.15% 

28 21.21% 

51 38.64% 

132 100.00% 

35 20.96% 

167 100.00% 
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Firms that are ready, willing, and able to do work on TxDOT projects 
are not given sufficient opportunities for contracts. (Choose One) I ·strongly Agree" or "Agree" 

I "Disagree" or "Strongly Disagree" 

"Not Familiar/ Not Applicable" 

I Total 

System Missing 

II Total 

There is no reason to become DBE certified because the 
opportunities for DBE are so rare. (Choose One) I •strongly Agree" or "Agree" 

I "Disagree" or "Strongly Disagree" 

"Not Familiar/Not Applicable" 

II Total 

I System Missing 

Total 

There is still preferential treatment concerning contracting/sub
contracting. (Choose One) 

II "Strongly Agree" or "Agree" 

I "Disagree" or "Strongly Disagree" 

"Not Familiar/Not Applicable" 

II Tota l 

I System Missing 

Total 

I What, if any, are the lingering effects that indicate that past or current 
discrimination still exists? (Choose all that apply.) 

I ~e;:3 4to 6 

I 7to9 

Subtotal 

II System Missing 

.... 
77 58.33% 

19 14.39% 

36 27.27% 

132 100.00% 

35 20.96% 

167 100.00% 

.... 
46 35.38% 

62 47.69% 

22 16.92% 

130 100.00% 

37 22.16% 

167 100.00% 

... 
89 72.36% 

12 9 .76% 

2 2 17.89% 

123 100.00% 

44 26.35% 

167 100.00% 

.... 
9 7.69% 

71 60.68% 

27 23.08% 

10 8.55% 

117 100.00% 

50 29.94% 
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II Total 

I There are firms that qualify for DBE certification, but are not getting 
certified? (Choose One) 

II "Strongly Agree" or "Agree" 

I 
"Disagree" or "Strongly Disagree" 

"Not Familiar/Not Applicable" 

Total 

II System 

II Total 

I The following are possible barriers that limit opportunities to do 
business with TxDOT: (Choose all that apply.) 

II Zero 

I 1to3 

4to 6 

117 to 9 

I "Not Familiar/Not Applicable" 

Subtotal 

II System Missing 

II Total 

TxDOT Performance Subset Results 

TxDOT efforts to provide contract/business opportunities. (Choose 
One) I "Excellent" of "Good" 

I "Neutral" 

"Poor" or "Bad" 

- "Not Familiar/ Not Appl icable" 

I Subtotal 

System Missing 

- Total 

167 100.00% 

Frequency Percent 

62 

12 

57 

131 

36 

167 

47.33% 

9.16% 

43.51% 

100.00% 

21.56% 

100.00% 

.... 
3 2.50% 

72 60.00% 

27 22.50% 

3 2 .50% 

15 12.50% 

120 100.00% 

47 28.14% 

167 100.00% 

.... 
26 20.97% 

34 27.42% 

41 33.06% 

23 18.55% 

124 100.00% 

43 25.75% 

167 100.00% 
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I "Excellent" of "Good" 

"Neutral" 

What is your position on TxDOT's efforts to reach out to and certify 
DBEs? (Choose One) 

"Poor" or "Bad" 

"Not Familiar/Not Applicable" 

Subtotal 

What is your position on the appropriateness of TxDOT DBE goals on 
contracts? (Choose One) 

"Excellent" of "Good" 

"Neutral" 

"Poor" or "Bad" 

"Not Familiar/Not Applicable" 

II Subtota l 

I System Missing 

Total 

I What is your position on TxDOT efforts to provide firms with training 
on becoming more effective contractors? (Choose One) 

II "Excellent" of "Good" 

"Neutral" 

"Poor" or "Bad" 

"Not Familiar/Not Applicable" 

Subtotal 

System Missing 

II Total 

--33 26.40% 

36 28.80% 

36 28.80% 

20 16.00% 

125 100.00% 

42 25.15% 

167 100.00% 

.... 
27 21.95% 

28 22.76% 

38 30.89% 

30 24.39% 

123 100.00% 

44 26.35% 

167 100.00% 

... 
18 14.75% 

32 26.23% 

36 29.51% 

36 29.51% 

122 100.00% 

45 26.95% 

167 100.00% 
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What is your position on TxDOT's efforts to monitor and assist DBE 
firms on existing contracts? (Choose One) Frequency Percent 

• ••• 16 13.11% 

"Neutral" 36 29.51% 

"Poor" or "Bad" 34 27.87% 

"Not Familiar/ Not Applicable" 36 29.51% 

• • • 122 100.00% 

I System Missing 45 26.95% 

Total 167 100.00% 

What is your position on TxDOT's efforts to partner with other 
organizations? (Choose One) Frequency Percent 

"Excellent" of "Good" 20 16.39% 

"Neutral" 36 29.51% 

"Poor" or "Bad" 28 22.95% 

II "Not Familiar/Not Applicable" 38 31.15% 

I Subtotal 122 100.00% 

System Missing 45 26.95% 

II Total 167 100.00% 

Open-Ended Response and Comments Subset 

The sub-contracting opportunities for disadvantaged and non-disadvantaged businesses are the same 
or similar. What is your position on TxDOT's efforts to partner with other organizations? (Choose One) 

I believe there are more sub-contracting opportunities for disadvantaged businesses 
however not as many prime opportu nities. I also believe there is substantial competition 
for the sub-contracting opportunities for such small percentages for work. 

I never get contacted for any subcontract ing opportun ities. 

I think in some areas ltke Galveston they don't pay much attention to disadvantaged 
businesses. And the largest companies that could have significant impact consider that 
they have met the criteria when they contract with a "women's" own business which too 
often is a front for the husband. 

Many non-DBE firms have long standing relationships that helps them learn about 
opportunities sooner and these relat1onsh1ps help them receive direct opportun1t1es from 

. . . 
153 91.6 

1 .6 

1 .6 

1 .6 

1 .6 
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prime contractors 

Many time DBE firms cannot get the same pricing from material suppliers and thus DBE 
are at a disadvantage to other subcontractors 

My company specialized in DBE compliance. I feel that TxDOT should make 1t mandatory 
on large projects that primes use firms like mine to support TxDOT m it 's efforts to reach 
its goals. Thus. making it a part of the bidding process. 

Non disadvantage has easier time marketing and getting foot in the door 

Non-disadvantaged (large corporate) businesses more likely to glean information from 
other sources. more llkely to gain more timely or more accurate insight into requirements. 
Better able to absorb cost / cycle time delays. 

Not enough information about both to compare 

Our services are not put out for bid. 

There are programs and memorandum of cooperation. but very little actual awa rding of 
contracts 

Very rarely do prime contractors use sub-contrators un less they are forced. 

We are a new MWBE certified company. We have not got any bid from TXDot. 

Would like to see more focus on DBE based firm opportunities 

Total 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

167 100.0 

The pre-certification/pre-qualification requirements for prime contractors are reasonable. (Comments) 

Frequency Percent 

However, DBE firms are not always familiar with the process. More education needs to be 
provided so DBEs understand and can gain assistance with the proccess. Not just 
refering DBE firms to a website or form. 

I have never been able to ascertain pre-qualifications for our services. 

Many times primes pre-quals rule out DBE's because DBE's are young growing companies 

Not none 

Past DBE subcontrator ut1lizat1on requirements could be strengthened 

See final comment 

Sub-contractor useage percentage should be higher and held accountable m larger 
contracts. 

The requ irements are reasonable: however, franch ise owners get away with saying they 
are DBEs or minority firms even though they own 25+ franchises. It makes it difficult to 
complete against these larger companies because they can come mat a lower price. 

Women. we need more help 

Total 

158 

1 

1 

1 

1 

1 

1 

1 

1 

1 

167 

Firms that are ready, willing, and able to do work on TxDOT projects are not given sufficient 
opportunities for contracts. (Comments) 

94.6 

.6 

.6 

.6 

.6 

.6 

.6 

.6 

.6 

.6 

100.0 
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DBE firms don't have all the knowledge, resources. and/or relationships to gain 
opportunities for contracts 

I have been mon itoring TxDOT's opportunities and have never seen any efforts to make 
projects accessible or specific to DBE's. 

If the project is based on lowest price. then no. we aren't given sufficient opportun1t1es. 
(example: training providers such as New Horizon's can provide lower pnces on tra ining 
because the franchise owner owns 24+ locations: however. there is a minority that 1s 
51% owner. so the HUB or DBE gets the business because the ind1v1dual franchise 1s 
allowed to claim being an individual business). 

Many t imes the primes are only will ing to contract out the small crappy scopes to DBE 
instead of partnering with the DBE's to help grow capacity 

Not able to connect with the buyers -

Not enough information 

Problem will exist until actions are taken by TxDOT to better develop business 
relationships between primes and potential subs. Human nature 1s that people like to 
work with people they know. 

Provide firms with additional help that is required. example is 15 day payments 

See comments on Question 11 & Question 12. 

See final comment 

TxDOT Rules preclude many minority contractors from receiving contracts (i.e .. owning 
your own vechiles versus leasing) 

We need more help in order to compete 

Why limit to DBE only (What about MBE. WBENC. etc .. ) 

Total 

Frequency Percent 

154 92.2 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

167 100.0 

There is little interest in highway construction/ design, aviation construction/ design or public transit 
work. (Comments) 

As a subcontractor. we are less inclined to bid on TXDOT projects than comparable non 
TXDOT projects due to bureaucracy invloved. poor TXDOT project oversight, extremely, 
extremely slow speed of payment and maccurate payment. we bid higher on TXDOT 
projects than any other projects we bid becuase we know the projects will be pa inful. and 
we know the state will drag their feet when it comes time to pay. 

Don't understand question. Interest on whose part? 

. . . 
159 95.2 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 
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There 1s entry but little access 1 .6 

Women. we need more help in this arena 1 .6 

Total 167 100.0 

There are firms that qualify for DBE certification, but are not getting certified? (Comments} 

Becoming DBE is not accessible 

Certif1cat1on agencies are fair and the systems they use for certification are administered 
fairly. 

Certifing agencies look to deny versus approving applications. plus it takes to long to get 
certified. Agencies are wanting businesses to wait a year until applying but that is not in 
the guidelines to apply. 

Many firms are reluctant to share financial information and do the paperwork necessary 
to become certified. They are also turned off by different certifying agencies requesting 
different information for cert1f1cation . 

No information 

Please contact me for additional info 

With a few notable exceptions. many minority-owned firms believe that the certification 
process 1s legal protection for the organization. that real opportunities don't exist for a 
DBE. Some DBEs conflate their personal interaction with staff with the repeatability / 
fairness of the certification process. If they have a bad or negative interaction with staff, 
they may think their "chances" of getting certified are lower. 

. . . 
160 95.8 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

Total 167 100.0 

There is no reason to become DBE certified because the opportunities for DBE are so rare. 
(Comments) 

Again. I do not think TxDOT does enough to work with DBEs with their program or on 
construction projects. 

DBE certification helps. The next step is to require the primes to not only uti lize DBE 
firms. but to be wi lling to contract larger critical project scopes to DBE firms (Not just the 
trash work) 

For my services 

1 2. but again I think some DBEs don't recognize opportun1t1es to subcontract to primes. 
including DBE primes. 

I assumed that a cert DBE would open doors. yet I still have to prove as 1f I wasn't 
certified 

I do feel it 1s not given enough weight in the selection process. 

I have yet to use mine. 

. . . 
152 

1 

1 

1 

1 

1 

1 

1 

91.0 

.6 

.6 

.6 

.6 

.6 

.6 
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Mildly 1. Certification can potentially lead to non-TxDOT opportunities. 

Sometimes they are just fronts 

That is the concensus of most businesses. 

The information a firm can receive because of certification 1s valuable. More effective 
outreach needs to be made regarding how to position a firm on winning DBE contracts. 

The opporuntities are there but because of the length and hassle to apply small 
businesses choose not to. 

There are no set-aside projects for DBE firms. 

We certified this year. But we did not get any opportunity 

Women need more assistance 

Total 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

167 100.0 

Please provide any additional comments you might have concerning the availability of disadvantaged 
and non-disadvantaged businesses: 

All we need a change to do work or it but the same construction people are doing all the 
work. 

As a chamber official. I've heard more negatives than positives. Getting contracts have 
been difficult. 

As a Financial Advisor. there are not opportunities for me to provide workshops for 
employees 

As a Minority and Disadvantage Business Owner. I am very disappointed. I have 
submitted response to around 50-60 Texas state bids. since 2007. but never get an 
opportunity even 1f We have skills and resources. At the same t ime we have opportunities 
from State of NC. 

BOAZ Enterprises would like to work on a variety of TxDOT projects on an ongoing basis. 
We are graduates of the TxDOT mentor protege LINC program, and are DBE certified. We 
are looking forward to working on our first project with TxDOT. 

Construction 1s a difficu lt way to make a living. You cannot hand th is way of life to 
someone they must want 1t and go after 1t to succeed. 

DBE firms need more interface with TxDOT departments and contractors that provide the 
contract opportunities DBEs can provide services for. Many DBE firms just have 
relationships with the DBE department and those relationships are not enough to gain 
the knowledge and relationships to win contract opportunities. 

Financial resources can separate disadvantaged businesses from being a successful 
bidder. The grading system for experienced and non experienced contractors. Being 
financially disadvantaged plays a large roll in the continuing exclusion of d isadvantaged 
contractors. SDB's often do not have the financial ability to purchase goods from 
manufacturers at the same prices that large suppliers do.1e. Large suppliers may buy 
1.000 True Temper Shovels for $5 each. An SOB may be constrained by financial 
resources to buy in lesser quantities and therefore have to pay the manufacturer $8 for 
the same shovel. When quoting for resa le the large supplier with a 30 markup can sell 
the product well below the SDB if their markup is 20%. Large businesses have costs that 
SDB's never get to see. 

. . . 
120 71.9 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 
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For the Asian American community, in my opinion. relationship is important. That doesn't 
mean a strong qualitative relationship 1s necessary. but regular communication. As a 
Board member of the Asian Chamber. I hear constantly from corporate supplier d1vers1ty 
execs "where are the APA businesses?" or "why don't they want to play?" or "we can't find 
them!" But TCPA lists almost 800 APA businesses. Just need to keep in touch regular ly. 
advise often. Perhaps offer on line or virtual walk-throughs. a bit more coaching or access 
to coaching for those who want 1t. (Several federal organ1zat1ons. for example. offer a 
bidder's guide for DBEs. or suggest mentors. for all.) 

Franchises are stealing business away from true Small disadvantaged Businesses. The 
HUB and DBE programs really need to be reviewed to see the loop hole that 1s being 
provided to the benefit of larger businesses. 

HUB program can work well If the certified vendors receive contracts lo show they can 
perform the services. 

I believe there is always a need for increased awareness to the available contracting 
opportu n 1ties. 

I don't know enough about that. 

I have not seen nor have I ever witnessed TxDot giving the upper hand one entity or the 
other. To me it's fair- however for small business set aside there should not be a 
requirement for providing audited financials .. Thal drives the price up un-nessa rrsarily and 
eliminates most 1f not all SM B's from bidding the JOb. 

I have unsucessfully attempted to obtain an opportunity for more than twenty years to 
provde service to the DOT. but 1t appears that continue to only allow the same company 
to service their needs in the area I service. 

I think that TXdot has a respons1b1flty to be better stewards at finding minority 
partic1pat1on greater than 11. 7 percent. 

I think the process and paperwork is too difficult. time consuming and 1t takes to long to 
become certified as a DBE. 

I think TxDOT could use outside support to work with DBE's to educate them about the 
opportunities and get more certified. Small firms tend to be more open to other small 
firms. So. work with some to get others to work with you. This will help in increasing 
participation. 

I would like to see more opportunities for a staffing firm that is certified in construction 
mgmt and electrical services have opportunities. 

lam not familiar with these type of business terms 

Initiating and maintaining DBE and. specifically the TxDOT vendor registration process is 
difficult for many small businesses. 

It appears like this category cease to exist. 

It is my experience that the Prime Contractors do not want to work with Small Minority or 
Women Owned Businesses. 

MBE'S still have a hard time obtaining business. trying to compete with larger co 1s 
difficult. 

My company has never received any help from any state or federal minority set asides. 

Need to work with other entities in better process and handling of applications in an 
efficient and timely manner. More training needs to happen for small business to 
understand the process of working with TxDot. 

none 

NONE 

Potential disadvantage contractors are available, but have a long history of not receiving 
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contracts therefore no longer respond to RFP/ RFQ's etc ... 

Professional services such as risk management and insurance related services needs to 
be included to meet or exceed DBE goals. 

The decision makers that select bids or contract does not follow their request for 
qualification or proposals. Especially as 1t relate to HUB bids. 

The defin1t1on and cert1f1cat1on of DBE 1f vague. Some state DBE 1s Disabled Business 
Entity. some state DBE 1s Disadvantaged Business Entity. 

The Item that I have sell DOT have no interest in it.My company a add1t1ve that increase 
GAS/ DIESEL 2 MORE miles PER GALLION I have been try for 13 years NO interest But 
thank any way Arthur Chisolm OWNER 

The prime contractors should be given a list of active MBE/DBE subcontractors from t he 
area where the projects are taking place. 

The lime periods given for bids are too small for a small company to get 1t a ll done. Some 
of the recent ones I was interested in were requinng bid info all in within a week. 

The whole process is broken. So many of these companies are shell companies for guys 
who do 1t under their wives names and aren't MBE or disadvantage. Why doesn't 
someone audit without giving notice by dropping in multiple times a year to see who really 
runs the business? 

There are many DBE firms interested in providing services to TXDOT but TXDOT has 
shown little or no interest in DBEs. TXDOT's certification process is too complicated and 
much more involved than any other public agency. The process seems to be designed to 
discourage DBE firms from tryiing to propose on TXDOT projects. especially when one 
feels TXDOT does not want to work with DBEs anyway. Proposing on TXDOT projects 
seems to be a wast of time because there is ALWAYS no hope in being selected. TXDOT 
always favors large firms for Prime project selections. 

There are many engineering firms. including DBE's that can not successfully pursue work 
with TxDOT due to biases or issues in TxDOT's selection process. 

There does not appear to be any compliance auditing at the state level. like 1t 1s at the 
City level. 

There limited opportunities for minority smalll business in southeast texas. I have 
contacted several general contracters on attaining work for my companyhowever I was 
unsuccessful. 

There should be more professional services opportunities for CPA firms. 

There should be more workshops with instruction as to how to bid these jobs. 

We are not in construction industry. We do medical supply and equipment. Thank you. 

We never seen any DBE company get the TXDot job in our security industry. 

Women need more assistance an accessibility 

Would like contracts of value to be offered to DBE's. 

would like to see more info on professional services like Legal 

Total 
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How much more broken can 1t be? 

Inability of DBE's to grow to a size and scale that excceeds public contracting and 
programs and offers true prof1tab1lity and 1ob creation 111 the commerc1aljpnvate sector 

No 111format1on 

Preference of TxDOT selection commitees to award contracts to larger firms: most of 
which are non-minority. 

Smaller contracts awarded. even when the awardee 1s able to provide services on a much 
larger scale. 

The best way to see the "llngermg" effects would be to review submitted bids that don't 
have any minority requirements attached to it. see how much mmonty participation is 
provided on a volunteer basis. See how many minority bidders are even invited. 

The meeting was waste of time 

This is an excellent. thought-provoking question. My guess is that "m1cro-discrim111at1on" is 
probably less a function of "micro.racism" than of subtle differences 111 culture / 
communication style. Staff may assume that a Hispanic woman-owned busmess from 
Edmburgh. Texas. may be less able to communicate well with an Asian American owned 
prime from Dallas. There may also be real behavioral differences in the sales / bidding 
process that give TxDOT staff 'the wrong impression' about the willingness or capability of 
some DBEs. 

This 1s hard to measure without actual stats; requires research . 

TxDOT is one small ent1t1ty within a system that is still d1scrim111atory. so there should be 
no expectation for 1t to be different than the general society. 

Total 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

167 100.0 

There is still preferential treatment concerning contracting/sub-contracting. (Comments) 

addit10111al resources based on "Disdvanteaged Status" (with a rebuttable presumption for 
Mmorlties and Women) rather than size alone. 

Do you mean preferential treatment for or agamst DBE? 

Don't understand the question. "Preferential treatment" by whom? 

I have only anecdotal information that's one sided. I just don't know 1f there is still 
preferential treatment concerning contractmg / sub-contractmg. 

I still think that the large GC's are given preference when it comes to contractmg with 
TxDOT. which 1s why the sma ller firms do not participate. Furthermore. monitoring and 
tracking prompt payment and other metrics could make a difference. 

Many times either the company being chosen has been known longer in the industry and 
the Contracting officers choose vendors based off of that fact instead of considering 
other small businesses. 

new firms w/out the TxDOT experience aren't given the opportunities with the primes 

No information 

.. -
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Preference as related to size of the entity and # of locations which automatically 
d iscriminates from small and minority owned businesses. 

SAME COMPANIES CHOSEN ALL THE TIME 

There are the same contractors that you see over and over again working these JObs. 

Total 

1 .6 

1 .6 

1 .6 

167 100.0 

The following are possible barriers that limit opportunities to do business with TxDOT: (Comments) 

0 

By defin1t1on "Disadvantaged" fnms will not have the size and scale to support TxDOT 
projects independantly 

1f your a white male you are discriminated against 

Primes wanting to self perform or looking only at best lowest price 

Subcontracting opportunities for a DBE are primarily dependent upon its relat1onsh1p with 
successful TxDOT prime contractors. 

Too few published contract awards of the size or scope that small or minority firms can 
successfully compete for 

TxDOT needs to look at and consider selecting firms based off of Va lue Add and quality 
rather than lowest price. 

TXDOT pays slower than any other commercial client. 

TxDOT posts opportunities for prime contractors on website however it is hard for a 
subcontractor with no relationships with prime contractors to find out about 
subcontracting opportunties early 

Total 

-. -
159 95.2 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

167 100.0 

Please provide any additional comments you might have concerning the efforts of discrimination on 
opportunities for DBEs. 

- Low DBE or HUB contracting goals. - No goals for DBE's or HUBs as Prime -
Regionalization favors larger firms with more resources to market multiple districts 
repeated pattern of TxDOT selecting large firms to provide services on small projects (1e 
off system bridge designs) 

Great job putting this survey together! For the Greater Austin Asian Chamber, TxDOT has 
done a great JOb of staying visible / communicating frequently. Staff has done a great Job 
at consistently reaching out and being present to potential APA contractors. One 
question to address is how to leverage existing DBEs to identify and certify more in the 
same community. Many DBE's who work with TxDOT /state agencies do feel like they 
have proprietary know-how when they've figured out how to work with a state agency as a 
DBE. and can be reluctant to share. Others of course are eager to mentor potential subs 
in the same commun ity. I wonder how existing DBE contractor networks can be 
leveraged to spread the message of TxDOT's DBE programs. even if just a few key points. 
Perhaps, for example, a DBE panel could be done by DBEs in one area for DBE's in 
another. to avoid the perception that they are providing inside know·how to competitors. 

-. -
142 85.0 
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1 .6 
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Help us women to compete and we will do a good JOb too 

I am convinced that there are many powerful groups who do not mind working together to 
block others from opportunities. 

I believe the employees of TxDot make every effort to work with DBE's. They seem to be 
motivated by upper management and in that regard do a good job. The disparity seems 
to be in the percentage of dollars spent with Non-DBE's compared to DBE's. The large 
contractors and primes need some motivation to account for a lack of effort to use DBE's 
to fulfill TxDot Contracts. The old school adage that Small Business does small things 
and Big Business does big things is no longer acceptable. Large Contractors need to be 
compelled to break up the supply line. If this is not then you will always face the same 
problem. DBE's have to be allowed to grow up. dot 

I think the changes in personnel and direction is a step in the right d1rect1on. So far. I like 
what I see and feel TxDOT is listening. However, I re1nterate the point that TxDOT should 
use regional DBE consultants to help rebuild its program. I never run into DBE's seek ing 
TxDOT work. due lo the fact that most do not believe the opportunities are real. TxDOT 
needs to change that. It may be an expensive upfront proposition but could pay off in the 
long run. 

It appears the same firm has handled the service for over the past twenty years. even 
though they lost accounts due to servicing issues. 

It is understandable that professional service firms prefer to work with subs that they 
know. The work is license/ expertise-driven and can be highly litigious. This fact. coupled 
with an inherent systematic discriminatory work atmosphere means that the solution to 
increasing DBE/ prime work opportunities is tied to developing first -hand "personal" 
relationships between key prime and sub staff. Success will occur when primes feel they 
are selecting subs based on THEIR preference and the subs' expertise (that they "know" 
them and "like" them), rather than soley due to client solicitation requirements. 

It seems that non-minority women consistently receive the lion share of contracts in the 
DBE/ Small Business category. The program was designed to grow businesses for all 
minority groups. However, 1t seems the African American contracts granted numbers 
seem to remain in the lowest percentage points. It would be greatly appreciated for our 
numbers to increase by a factor of 10 before the year 2015. 

Look at the disparity report summary that was done from 2006 thru 2008. 

Most small companies may not have resources as big companies in terms of insurance. 
paperwork. financial capabilities. Office of Civil Rights needs to consider MBE. WBENC. 
etc .. not just DBEs. 

Need more professional service opportunities for DBE CPA firms 

Need to be proactive about upcoming opportunities 

New Horizon's needs to be looked at especially for their certifications. 

none 

Not in the construction field. 

y 

y 

Still fighting historical institutioinal discrimination - Lack of adequate education and 
access to captial based on lifetime and legacy relat1onsh1ps leading to the inabil ity to 
overcome barriers to entry with regard to equipment and human resources. 

Texas DOT must consider DBEs MBE in IT projects 

The same Co's have more of the inside info on bids. They know the ropes of bidding. 
DBE's struggal with bids. 
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There are services other than just construction proiects. i.e. financial planning 

There should be a mentoring program. such as the one provided by NITA. that actually 
allows the DBE firms to work with prime contractors on proiects. 

TxDOT provides a lot of information on line. However. prime contractors need to provide 
more onl1ne information about subcontracting opportunities early and make 1t easy for 
subcontractors to meet with prime contractors to discuss opportun1t1es. qualifcations and 
capab1ities 

TXDOT seems to have a poor perception of DBE firms. 

Total 

1 .6 

1 .6 

1 .6 

1 .6 

167 100.0 

TxDOT efforts to provide contracVbusiness opportunities. (Comments) 

1 for prime contracts. 3 for subcontract opportunities 

As compared to recent years. TxDOT has solicited a fair amount of work. However. a 1 
number of the contracts are large and not feasible for small firms to pursue. That 
combined with minimal DBE participation goals and these larger firms competing on the 
smaller contracts. makes 1t near impossible to "break into" the TxDOT market as a new, 
small firm regardless of past experience and qualifications of staff. 

I hardly every see any staffing. consulting opportunities 

I think intent is 1 but results are 3. 

I think this could be better. Recently, I heard a TxDOT manager speak at a breakfast 
forum and she stated that TxDOT 1s putting goals on all of its contracts. I think this 1s a 
real effort to put small firms to work. But. 1t needs to go a step further in connecting with 
these firms and gaining their buy-in. 

More efforts can be made to provide contract/business opportunities. 

Not enough information 

on a 799 million project with a goal of 8% to minority firms not a 1 effort 

working as planned 

Total 

. . . 
158 94.6 

1 .6 

1 .6 
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1 .6 

167 100.0 

What is your position on TxDOT's efforts to reach out to and certify DBEs? (Comments) 

I am impressed at the current attempts being made. However the end result will tell the 
tale. 

I think that they award more to foreign born minorities. which have not suffered the 
generations of discriminations that US born c1t1zens have for decades. 

Meet at meetings and give information. but no contact afterwards. 

My firm was certified through the City of Austin. I have never seen any effort by TxDOT to 
certify firms. I think most firms are certified through the TUCP. 

. . . 
156 93.4 

1 .6 

1 .6 

1 .6 

1 .6 
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needs work 

Not enough information 

Nothing wrong with sources already in place. We need to know how to be successful 1n 
place. We need more help/tools on how to won bids. 

The issue is not about certifying more firms. it is about providing enough opportunities for 
certified and qualified firms 

They go thru the motion but dont seek out and coach DBE on the process 

To our knowledge th is is the first questionnaire we have been asked to provide info to 

TxDOT has programs in place however efforts could be increased and enhanced . 
Personnel assisting DBEs must have strong relationships with departments needing the 
contact work to better assist DBEs 

Total 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

167 100.0 

What is your position on the appropriateness of TxDOT DBE goals on contracts? (Comments) 

As American Indian Businesses are the minority of the minority I will have to see the 
resu lts of the Disparity studies to see if any real improvement has been made to bring 
those numbers up. 

AUDIT THE FIRMS WHO ARE WINNING THE BUSINESS!!!! A lot aren't real MBEs 

Can be better. Think some of the measures could be improved / better indicators of 
performance toward ''true goals" of DBE initiatives. 

CHicken and the egg scenario - They aren't enough "ready. wiling and able" DBE's 
becuase we have not developed them · need to move beyond "inclusion" to 
"development" in itiatives 

DBE goals are fair, should also add M/WBE and HUB goals. For example. a project could 
have the following goals which all need to be met: 10% DBE goal. 10% M/WBE goal and 
5% HUB goal equaling a total 25% goal 

Even though historically TxDOTs efforts have been 3. I have noticed them trying to make 
changes to improve the DBE goals on contracts. 

Goal need to be determ ined on a case by case basis 

Goa ls are way below percent of population of minorities across state. 

I would have to take a look at the methodology and the number of DBE's getting 
opportunities versus the number that is available to have true insight to Goal Sett ing. 

Need to increase construction DBE goals to higher levels so that primes dont iust try to 
"buy" DBE credit by purchasing materials. The way to increase available DBE's is to help 
increase the capacity of existing DBE firms not add more DBE firms 

not familiar with the goa l 

We would appreciate more info from TxDot in the future regard ing possible contracts 

What is meant by "appropriateness?" 

Total 

-. -
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What is your position on TxDOT efforts to provide firms with training on becoming more effective 
contractors? (Comments) 

Again. I have only experienced contact within the last 30 days. 

It is nice TxOOT provided training however I don't know 1f the tra ining has been successful 
in getting DBEs prepared and able to gain contracts with TxDOT 

Need more open 

TxDOT has a so-called Mentor-Protege Program that is the laughing stock of TX. Every 
DBE that has participated in this program JOkes about it in other programs. This 1s 
supposed to be a training program but 1t is 1ust like other capacity building programs with 
no follow up or opportunities to gain work. I true waste of time. Aside from that. I took a 
LGPP class and found it very valuable. but this class was not geared towards DBEs. 

TxDOTs mentor/ protege program and LINX program need to be revamped so that the goal 
1s to utilize ready. w1l11ng and able contractors where opportun1t1es arise. 

- I -
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167 100.0 

158 94.6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

1 .6 

167 100.0 

Frequency Percent 

160 95.8 
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Again. from the Austin Asian Chamber viewpoint. TxDOT has been outstanding. Not sure 
what TxDOT is doing with other orgs / partners. 

Again, I have only experienced contact within the last 30 days. 

I am not familar with these efforts so 1t is not fair for me to momment. 

I hope they partner more with DFW MSDC 

Needs s1gn1f1cant improvement 1f TxDOT really wants to make a difference 

They do not seem to be work ing with the right organizations and have spec1f1c 
goals/objectives in place. I th ink they shou ld start from scratch like they are doing with 
personnel. 

TxDOT is currently partnering with TAAACC & TAMACC to enhance their DBE numbers 

Total 

1 .6 

1 .6 
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167 100.0 

Please provide any additional comments you might have concerning TxDOT efforts to establish a level 
playing field for the participation of DBEs. 

Again. I think TxDOT is an organization that cou ld make a difference and set a tone in the 
state of TX. I am grateful of the changes that are taking place and think TxDOT 1s starting 
to care. However. just putting goals on every contract 1s not enough. We need TxDOT to 
develop true and realistic training programs as well as mentor/protege programs. Then 
identify those firms who have the potential to be great and a llow them the opportunity to 
work in a capacity where they could be the example. Again. TxDOT 1s making strides but 
has a tong way to go. It needs to enlist the communities around the state to sell its 
program. 

At the end of the day. I thin k some of the weight fa lls on majority discrimination while 
some also falls on mmonty determination. 

do away with the 1 boy system ....... . 

Encourage TxDOT to cond uct direct conferences or seminars with Minority Associations 
such as Regional Hispanic Contractor's Asociat1on. H1span1c Chamber of Commerce. 
M inority Design Professionals Council etc. 

For high ticket items like fuels and oils. TxDot does not appear to favor the disadvantaged 
companies. 

Have no idea. 

Help in making it possible for DBE's to have a level playing field 

If American Indians can rise above the 5% level to even make a dent m the dispa rity 
studies it will be successful. 

Large meetings to introduce primes to DBE's can be functional m terms of providing 
general info. Much better success can be gamed by TxDOT having one-on-one 
introductory meetings with prime and select DBE(s). I realize this met hod takes more time 
and that the agency does not want any action to be perceived as giving "special favor" to 
any one party - but that method has proven results when util ized. Many DBE's do not 
attend t he "mass meetings" because they know the on ly benefit is "general mfo" · not an 
activity where serious relationship-building can occur. 

Make sure they follow the procedures of their bid requests. 

More introd uctions to Prime contractors may assist m stronger relat1onsh1ps with the DBE 

-. . 
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to create stronger performance. 

More of the same effort. for which you should be proud. Just keep on keeping on. We w111 
get there together. 

My company has been DBE since March 2013- We are Native American Indian owned 
and getting certified has not had one pos1t1ve impact on our business .. I thought 1t would. 
but it has not. We offer IT services and support contracts. I would really like someone 
from TxDot to reach out me and visit with us about some opportunities for IT support you 
may have on the horizon .. We could sure use the work. 

my product don"t get change BUT thank 

NEED HIGHER PARTICIPATION GOALS 

Need to increase construction DBE goals to higher levels so that primes don't iust try to 
"buy" DBE credit by purchasing materials. The way to increase available DBE's 1s to help 
increase the capacity of ex1st1ng DBE firms not add more DBE firms. The larger scopes 
existing DBE's can perform the more capacity the DBE's will gain and the stronger their 
businesses will become. 

No effort to support my type of business. 

Post all contracts/subcontracts for the opportunity for DBE's to bid 

TxDoT should create a set-aside program similar to the Small Business Administration 's 
8(a) program. Include African American part1c1pat1on goals (that are in the double digit 
numbers) that have to be reached for African American contract wins. There also should 
be significant and sizable dollar amount contracts set aside for African American 
businesses. Forever remove the term, "1fa1th effort" and the idea of 1t when it comes to 
African American businesses and TxDoT. Primes aren't expected to put forth a "1 faith 
effort" when it comes to providing services to TxDoT. The disparities start with the word. 
"effort." TxDoT should also start African American business capacity building program 
that would train African American businesses that have not had a single contract or have 
had a contract with TxDoT to win contracts. The LINC program is a 1 overview, however 
another program(s) should be in place to train us on how to win contracts. Thank you. 

We welcome the effort the survey makes in trying to attain information from DBE's 
prospective 
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Attachment F. Public Comment Notifications 

The following list names general circulation and minority-focused media that are 
contacted to post a public notice for the examination of the DBE Goal Methodology: 

Texas Register 
Abilene Reporter News 
Austin American Statesman 
Amarillo Globe News 
Beaumont Enterprise 
Brownwood Bulletin 
Corpus Christi Caller Times 
Childress Index 
Dallas Morning News 
El Paso Times 
Fort Worth Star Telegram 
Houston Chronicle 
Laredo Morning News 
Longview News Journal 
Lubbock Avalanche Journal 
McAllen Monitor 
San Antonio Express News 
African American News & Issues 
La Prensa 
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Attachment G. DBE Program Blank Survey 
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,, 
rexas Department of Transportation; Office of Civil Rights<br> 

Three Year Annual DBE Goal Setting Survey 

1. What kind of entity do you represent? (Choose One) 

Q Individual 

Q Business: Prime Contractor 

Q Business: Small Business 

Q Business: DBE 

Q Business: Other Minority - or Woman-Owned Business 

Q Minority or Women's Contractor Group 

Q General Contractor Group 

Q Community Organization 

Q Other Officials or Organizations 

2. In what area is your entity located? (Choose One) 

Q North Texas 

Q East Texas 

Q South Texas 

Q WestTexas 

Q Texas (Statewide) 

Q Out-of-State 

3. Which industry field does your entity represent? (Choose all that apply) 

0 Highway Construction 

D Professional Services (Highway) 

0 Professional Services (Other) 

0 Aviation (Construction) 

0 Aviation (Design) 

D Public Transportation 

0 Building Construction 

D Commodity Goods and Services 
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Texas Department of Transportation; Office of Civil Rights<br> 

4. Would you be willing to participate in future surveys? 

Q Yes 
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Texas Department of Transportation; Office of Civil Rights<br> 
~~~~~~~--~~~~~~~~~~~~~~~~~-

5. What is the best way to contact you? 

Qemail 

Q Phone 

Q Fax 

Q Public Notice 

Q Other (Please specify) 

Please enter the information for the method of contact you chose: 
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Texas Department of Transportation; Office of Civil Rights<br> 
• 

6. Are you DBE certified? 

Q Yes 

7. Are you a disadvantaged business enterprise? 

Qves 

8. Contact Information (Please provide complete contact information.) 

Name/Company 

Address 

E-mail 

Phone 

Fax 

Other 
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Texas Department of Transportation; Office of Civil Rights<br> . 
Information concerning the availability of disadvantaged and non-disadvanta •.• 

9. The sub-contracting opportunities for disadvantaged and non-disadvantaged 

businesses are the same or similar. (Choose One) 

Q Strongly Agree 

Q Agree 

Q Disagree 

Q Strongly Disagree 

Q Not Familiar I Aplicable 

Comments: 

1 o. The pre-certification/pre-qualification requirements for prime contractors are 

reasonable. (Choose One) 

Q Strongly Agree 

Q Agree 

Q Disagree 

Q Strongly Disagree 

Q Not Familiar I Not Applicable 

Comments: 

11. Firms that are ready, willing, and able to do work on TxDOT projects are not given 

sufficient opportunities for contracts. (Choose One) 

Q Strongly Agree 

Q Agree 

Q Disagree 

Q Strongly Disagree 

Q Not Familiar I Not Applicable 

Comments: 
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Texas Department of Transportation; Office of Civil Rights<br> 

12. There is little interest in highway construction/design, aviation construction/design or 

public transit work. (Choose One} 

Q Strongly Agree 

Q Agree 

Q Disagree 

Q Strongly Disagree 

Q Not Familiar I Not Applicable 

Comments: 

13. There are firms that qualify for DBE certification, but are not getting certified? (Choose 

One) 

Q Strongly Agree 

Q Agree 

Q Disagree 

Q Strongly Disagree 

Q Not Familiar I Not Applicable 

Comments: 

14. There is no reason to become DBE certified because the opportunities for DBE are so 

rare. (Choose One} 

Q Strongly Agree 

Q Agree 

Q Disagree 

Q Strongly Disagree 

Q Not Familiar I Not Applicable 

Comments: 

15. Please provide any additional comments you might have concerning the availability of 

disadvantaged and non-disadvantaged businesses: 

d 
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Texas Department of Transportation; Office of Civil Rights<br> 
~~~~~--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~--~~~-

1 n formation concerning the effects of discrimination on opportunities for D ... 

16. What, if any, are the lingering effects that indicate that past or current discrimination 

still exists? (Choose all that apply.) 

D Inaccurate assumptions regarding DBE capabilities; 

D Separate or more onerous standards applied to DBEs as opposed to others; 

D Diverting DBE's to training or mentoring programs rather than awarding contracts: 

D Preferential treatment in awarding contracts; 

D Resources (like bonding) not available: 

D Unfair contracting/bidding requirements; 

D Dispartiy of contract awards amounts: 

D Different hiring/firing practices for minority or women owned businesses; 

D Fewer training or mentoring opportunities; 

D There are no effects of discrimination 

Comments: 

17. There is still preferential treatment concerning contracting/sub-contracting. (Choose 

One) 

Q Strongly Agree 

Q Agree 

Q Disagree 

Q Strongly Disagree 

Q Not Familiar I Not Applicable 

Comments: 
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Texas Department of Transportation; Office of Civil Rights<br> 

18. The following are possible barriers that limit opportunities to do business with TxDOT: 

(Choose all that apply.) 

D Not sure how to begin the process of working with TxDOT; 

D Other work commitments prevent firms from working with TxDOT; 

D Information on opportunities is not readily available; 

D TxDOT projects require too much paperwork; 

D TxDOT projects require too many resources; 

D Firms cannot make appropriate industry contacts ; 

D Not enough staff or business resources; 

D Firms cannot attain adequate insurance; 

D Firms cannot attain adequate bonding; 

D There are no barriers that prevent firms from working with TxDOT; 

D Not familiar/applicable , 

Comments: 

19. Please provide any additional comments you might have concerning the efforts of 

discrimination on opportunities for DBE's. 
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Texas Department of Transportation; Office of Civil Rights<br> . 
TxDOT efforts to establish a level playing field for the participation of D ••• 

20. TxDOT efforts to provide contract/business opportunities. (Choose One) 

0 Bad 

Q Poor 

Q Neutral 

Q Good 

Q Excellent 

Q Not Familiar/Applicable 

Comments: 

21. What is your position on TxDOT's efforts to reach out to and certify DBEs? (Choose 

One) 

0 Bad 

Q Poor 

Q Neutral 

Q Good 

Q Excellent 

Q Not Familiar/Applicable 

Comments: 

22. What is your position on the appropriateness of TxDOT DBE goals on contracts? 

(Choose One) 

0 Bad 

Q Poor 

Q Neutral 

Q Good 

Q Excellent 

Q Not Familiar/Applicable 

Comments: 
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Texas Department of Transportation; Office of Civil Rights<br> -. 
23. What is your position on TxDOT efforts to provide firms with training on becoming 

more effective contractors? (Choose One) 

0 Bad 

Q Poor 

Q Neutral 

Q Good 

Q Excellent 

Q Not Familiar/Applicable 

Comments: 

24. What is your position on TxDOT's efforts to monitor and assist DBE firms on existing 

contracts? (Choose One) 

0 Bad 

Q Poor 

Q Neutral 

Q Good 

Q Excellent 

Q Not Familiar/Applicable 

Comments: 

25. What is your position on TxDOT's efforts to partner with other organizations? (Choose 

One) 

0 Bad 

Q Poor 

Q Neutral 

Q Good 

Q Excellent 

Q Not Familiar/Applicable 

Comments: 
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Jexas Department of Transportation; Office of Civil Rights<br> 
26. Please provide any additional comments you might have concerning TxDOT efforts to 

establish a level playing field for the participation of DBE's. 

I ~ 
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STATE OF TEXAS 
MEMORANDUM. OF AGREEMENT 

UNIFIED CERTIFICATION PROGRAM 

This Memorandum of Agreement (MOA) establishes a Disadvantaged 
Business Enterprise (DBE) Unified Certification Program (UCP) in the State 
of Texas in accordance with Title 49 Parts 26 and 23 of the Code of Federal 
Regulations ( 49 CFR Parts 26 and 23). The TUCP Certifying Partners are 
the Texas Department of Transportation (TxDOT), City of Houston, City of 
Austin, Corpus Christi Regional Transportation Authority (CCRTA), North 
Central Texas Regional Certification Agency (NCTRCA), and South Central 
Texas Regional Certification Agency (SCTRCA). Each Certifying Partner in 
Texas is required to administer a DBE Certification Program in accordance 
with 49 CFR Part 26 and Part 26.81 . Each TUCP Certifying Partner agrees 
to commit sufficient resources and expertise to carry out the requirements of 
49 CFR Part 26. 

A. Definitions 

1. TUCP Certifying Partner 

A State of Texas recipient with a current DBE Program Plan approved 
by an appropriate USDOT oversight modal agency. This includes those 
entities, North Central Texas Regional Certification Agency and South 
Central Texas Regional Certification Agency, who are not recipients, 
but were formed as domestic non-profit organizations for the purposes 
of performing certifications on behalf of recipients and can issue or 
revoke DBE certifications. 

2. Non-certifying TUCP Partner 

A State of Texas recipient, sub-recipient or grantee with a current DBE 
Program Plan approved by an appropriate USDOT oversight modal 
agency or via a TxDOT Letter of Agreement an entity that agrees to 
utilize the DBEs listed in TUCP Directory for purposes of their program 
for certification and or compliance purposes. A Non-Certifying Partner 
can neither issue nor revoke DBE certification. 

3. Recipient 

Any public entity which receives direct US DOT financial assistance. 
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4. Sub-recipient 

Any public entity receiving USDOT financial assistance through another 
recipient. 

5. Grantee 

Any public entity that has received USDOT assistance. 

B. Organization 

The TUCP shall establish an Executive Committee consisting of 
representatives from each of the Certifying Partner agencies, who shall 
be designated by the signatories to this MOA Agreement. The 
Executive committee will also be responsible for resolving any conflicts 
between certification actions between its members. The Standard 
Operating Procedures of the TUCP Section Ill-Agency Compliance, 
outlines the process for dealing with matters regarding the compliance 
with certification requirements. Nothing in this agreement should be 
construed to contravene the sovereignty of each participant. The 
contact person for the TUCP is the Texas Department of 
Transportation, DBE/HUB/SBE Section. 

A Certifying TUCP Partner may terminate its responsibilities under this 
Agreement and become a Non-Certifying TUCP Partner upon a six 
month notice to all TUCP Partners. 

C. Purpose 

The objectives of the Texas UCP are as follows: 

• To follow the certification procedures and standards and the non
discrimination requirements of 49 CFR Parts 26 and 23. 

• To cooperate fully with all oversight, review and monitoring activities 
of the United States Department of Transportation (USDOT) and its 
operating administrations. 

• Directives and guidance on DBE certification matters. 

• To make all certification and decertification decisions on behalf of all 
TUCP Partners with respect to participation in the U.S. DOT DBE 
Program. Certification decisions by the TUCP shall be binding on all 
TUCP Certifying Partners. 
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• To provide a single DBE certification that will be honored by all 
TUCP Partners. 

• To maintain a unified DBE directory containing at least the following 
information for each firm listed: address, phone number and 
approved NAICS codes. The TUCP shall make the directory 
available to the public electronically on the Internet as well as in 
print. TxDOT shall update the electronic version of the directory by 
including additions, deletions and other changes upon notification by 
the DBE and/or Certifying Partner. 

• The TUCP Partners will commit adequate resources and expertise 
to carry out this agreement. The partners will continue to 
individually bear the costs of training staff, certifying firms and 
sharing DBE files, i.e. postage and copying costs. Travel to and 
from meetings will be the responsibility of individual partners. 

II TUCP PROGRAM DESCRIPTION 

A. Partners' Roles, Responsibilities & Obligations 

All TUCP Partners agree to maintain DBE certification application files, 
conduct site visits, make certification decisions and handle appeals and 
complaints. The Certifying TUCP Partners agree to utilize the USDOT 
Uniform Certification Application and Affidavit. 

• All decisions related to eligibility and certification must comply with 
49 CFR Parts 26 and 23. 

• The TUCP Certifying Partners who are recipients or sub-recipients 
of federal funds must have an approved DBE Program. Additionally, 
each Certifying Partner must have clearly defined and written 
processes and procedures related to the administration of its DBE 
Program and certification decisions. 

• Each TUCP Certifying Partner must adhere to the processes and 
procedures as set forth in the Standard Operating Procedures. 

• If a TUCP certifying partner is no longer able or willing to uphold 
procedures outlined in this MOA and in the TUCP SOP, then that 
partner shall notify each partner in writing.and submit to TxDOT all 
certification files within 30 days to maintain proper certification 
coordination. 

• TUCP certifying partners agree to assist and comply with FHWA in 
conducting partner reviews outlined in the TUCP SOP. 
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• Any request received by a TUCP Partner by organizations and 
entities to become certifying members of the TUCP will be 
forwarded to each TUCP Partner for review. The TUCP Certifying 
partners will make a recommendation and forward the request to 
USDOT for review and a recommendation. 

B. DBE Directory Management: 

TxDOT has agreed to manage the TUCP Directory and shall designate 
a Database Manager as agreed by signature of this MOA. Upon 
approval of a firm for DBE certification by the UCP Certifying Partners, 
the originating Certifying Partner shall submit the firm's information for 
inclusion in the electronic database directly to the DBE Database 
Manager. This information shall include at a minimum: 

• Name, Street Address, P.O. Box, City, County, State, Telephone 
and Fax Number, E-mail address and Federal Tax Identification 
Number/SSN; 

• Name, Sex, Ethnicity, Race and Country of Origin of qualifying DBE 
owner(s); 

• Type of work performed by the DBE using the North American 
Industry Classification System (NAICS) adopted by the SBA on 
October 1, 2000, as amended; 

• Original Certification Date; 

• Name of TUCP Certifying Partner; 

• Annual Review Date; 

The DBE Database Manager shall assume the following 
responsibilities: 

• Input all data and make any corrections, additions and/or deletions 
upon receipt of information from the Certifying TUCP Partners; 

• Maintain and keep the electronic DBE database current; 

• Make the electronic DBE database available to all TUCP Partners 
and other interested parties; 

• Maintain the TUCP Website. 
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C. DBE Directory & Internet Access 

The DBE Directory will be located on the TUCP website. In accordance 
with 49 CFR Part 26.31 and 23.31(b), the DBE Directory will include the 
following minimum information for each firm: 

• Name, address and telephone number of firm; 

• Contact person 

• Types of work performed by the firm with appropriate six (3) digit 
NAICS code and description. 

The TUCP DBE Directory may contain additional information, including 
but not limited to the following: 

• Geographic Location of the Firm (i.e., county) 

• Website Address of the Firm 

• Fax Number & E-Mail Address of the Firm 

• Annual Review Date 

• Gender and Ethnicity 

Each TUCP Partner by signature of this agreement agrees to submit 
the above information. 

Ill TUCP PROGRAM COSTS AND FUNDING 

The cost of creating and establishing the TUCP website and the electronic 
DBE Directory will be the responsibility of the Texas Department of 
Transportation. Each TUCP Partner has agreed to coordinate responding to 
information request or open records request for certification list or copies of 
the data base as appropriate. 

A. Training and Resources 

The TUCP Partners will conduct ongoing in-service training. The TUCP 
Partners will agree to rotate the duties of hosting, planning and 
conducting training sessions amongst the TUCP Partners. 
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IV CERTIFICATION PROCEDURES AND PROCESS 

In addition to the following procedures, the TUCP will follow all certification 
procedures and standards of 49 CFR Part 26, and will implement USDOT 
directives and guidance concerning DBE certification matters. A Standard 
Operating Procedure (SOP) has been developed and will be utilized by all 
Certifying TUCP Partners. The SOP may be modified as needed and 
agreed upon by majority consensus of the Certifying TUCP Partners. If 
consensus can not be reached, the issue will be forwarded to FHWA -
Texas Division for further guidance. 

• The TUCP will utilize the USDOT approved Uniform Certification 
Application and other related certification documents to facilitate "one
stop shopping" for applicants. 

A. Geographic & Industry Considerations 

The TUCP Certifying Partners have agreed to perform the certification 
process for DBE program applicants within the State of Texas by 
geographical location and by industry. If a DBE applicant/firm works 
only in the highway construction industry, TxDOT agrees to process the 
application and/or have certification responsibility for the DBE firm. 
Therefore, the certifying TUCP partner to whom application is made will 
ascertain the geographical area of the applicant firm and/or its primary 
work type or industry, and take the appropriate action to either process 
the application or forward the application within three to five business 
days to the appropriate TUCP certifying partner. If a firm is an applicant 
interested in airport DBE certification, the TUCP certifying partner 
agrees to forward the application to the appropriate TUCP agency 
based on geographical location or process within three to five business 
days. 

City of Austin: Geographical: Bastrop, Caldwell, Hays, Travis and 
Williamson 
City of Houston: Geographical: Counties of Brazoria, Chambers, Fort 
Bend, Galveston, Harris, Liberty, Montgomery, and Waller. 
Corpus Christi Regional Transportation Authority: Geographical: 
Counties of Aransas, Bee, Goliad, Jim Wells, Karnes, Kleberg, Live 
Oak, Nueces, Refugio, and San Patricio. 
North Central Texas Regional Certification Agency: Geographical: 
Counties of Collin, Dallas, Denton, Ellis, Erath, Hood, Jack, Johnson, 
Kaufman, Navarro, Palo Pinto, Parker, Rockwall, Somervell, Tarrant, 
and Wise. 
South Central Texas Regional Certification Agency: Geographical: 
Counties of Atascosa, Bandera, Bexar, Comal, Frio, Guadalupe, 
Kendall, Kerr, McMullen, Medina, and Wilson. 
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Texas Department of Transportation: Geographical: All other 
remaining counties in Texas. All heavy highway construction categories 
indicating TxDOT only. 

B. Quality Assurance (New Certifications) 

The SOP. has been created to ensure consistent application of UCP 
program requirements among the Certifying TUCP Partners. Uniform 
documents have been developed for use by the Certifying TUCP 
Partners so that consistent information is obtained and used in 
certification determinations. At a minimum, there will be annual training 
of certification staff in order to maintain consistency in determinations. 

C. Annual Review Process 

By signature of this agreement, DBEs certification updates will be 
conducted annually using the TUCP Annual Update "No Change" 
Affidavit as required in the SOP and following procedures outlined in 49 
CFR Part 26.87. The TUCP Partner has agreed to conduct annual 
reviews of certified DBEs, conduct a DBE on-site review every three 
years in conjunction with the DBE firm's submittal of the Annual Update 
Affidavit per 49 CFR Part 26.83(h) or every five (5) years for 
corporations and partnerships and ten (10) years for sole 
proprietorships. 

D. Decertification Procedures 

The TUCP Partner agrees to process decertifications in compliance to 
49 CFR Part 26.87. Provisions exist in the TUCP Standard Operating 
Procedure for the Certifying TUCP Partners to accept written 
complaints from a third party alleging the ineligibility of a currently 
certified firm. The TUCP SOP outlines how those complaints will be 
coordinated by the receiving partner. 

E. Appeals Process and Procedures 

An appeals procedure has been established as part of the TUCP SOP 
for appeals of denial of original certification, and decertification that 
provides due process to the affected firm in accordance with 49 CFR 
Part 26. 

• Denials of Original Certifications and Decertification: The DBE 
applicant has the opportunity to appeal to USDOT in accordance 
with 49 CFR Part 26.89. Firms that are decertified will have due 
process in accordance with 49 CFR Part 26.87. 

- 7 -



F. Staff Training 

Each TUCP Partner agrees to: 

• Participate in annual staff training; assist with the development and 
coordination of training modules that support the SOP. 

• Recruit instructors and determine locations for training workshops. 

• Schedule joint training sessions. 

• Conduct staff training to assure that all staff are knowledgeable of 
certification regulations and procedures as updates and changes 
are made to the regulations. 

G. Unified DBE Directory 
By signature of this MOA the TUCP Partners agrees to: 

• Develop and complete parameters for Unified DBE Directory. 

• Compare UCP Certifying Partners databases. 

• Remove duplicate DBE firms. 

• Develop common databases however nothing in this agreement 
excludes the certifying partners from creating and maintaining 
separate databases for other programmatic needs. 

• Develop procedures for electronic submission of DBE firms for 
inclusion in the Unified DBE Directory. 

• Develop and issue press release on public access to online DBE 
Directory (information will be maintained on TXDOT Website). 

V. CHANGES TO THE MOA 

This MOA can be amended by approval of the majority of the TUCP 
Partners. Changes to this MOA shall require a majority agreement by the 
TUCP Certifying Partners. In cases where there is not a majority agreement, 
the issue will be forwarded to USDOT for resolution and the partners agree 
to execute the decision of USDOT.by signature of this MOA. 
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VI. SUMMARY 

As a result of the requirements set forth in 49 CFR Parts 26 and 23, we the 
undersigned, agree to participate in the STATE OF TEXAS'S Unified 
Certification Program in accordance with the provisions of this MOA and 
agree to abide by its contents 

EXECUTED AND DELIVERED by and between the TUCP Partners as of the 
effective date of this MOA. 
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TUCP CERTIFYING PARTNERS 

Februa 17 2012 
Name £t(l~ e»v 'D- vvv~1 ht--
Agency C i~ o+ \-bJvf,f"Dn - '10\~uv-' ~ 1f<f-.. u.. 

Cor us Christi . · al Trd.~uthorit 
Name _fpe;e.. .. vz.~Aed6 
Agency 

Name .5ht('.0r-1 1Jlot?cfYJI 
February 17, 2012 

Agency ~ 

South c~ L R~al Certification Agency February 17, 2012 
Name 6 \o-·, "'\~ "-· iv....\-h .... \..ie. \ l 
Agency 

Texas De artment of Trans ortation. Februa 17 2012 
Name--- · ,..---:;;---z;;y //---;--// 
Agency~-__.., -L ,y-- / 
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