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SUBCHAPTER E. REMOVAL OF PRECERTIFICATION OF ARCHITECTURAL, 

ENGINEERING, AND SURVEYING SERVICE PROVIDERS 

FOR ETHICAL VIOLATIONS 

§10.201.  Purpose.  A person who is precertified under §9.43 of 

this title (relating to Precertification Requirements) may have 

the person's precertification removed by the assistant executive 

director if a ground for removal of precertification under 

§10.101 of this chapter (relating to Required Conduct) exists. 

 

§10.202.  Factors Considered in Removing Precertification. 

 (a) Before removing a person's precertification, the 

assistant executive director will consider the following 

factors: 

  (1) the seriousness and willfulness of the act or 

omission; 

  (2) whether and when the person has committed similar 

acts or omissions; 

  (3) whether the person, or a third party on behalf of the 

person, has fully compensated the department for any damages 

suffered by the department as a result of the person's acts or 

omissions; and 

  (4) any mitigating factors. 

 (b) For the purposes of subsection (a)(4) of this section, 
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the following are mitigating factors: 

  (1) the person's cooperation with the department in the 

investigation of ethical violations, including the provision of 

a full and complete account of the person's involvement; or 

  (2) the person's disassociation from individuals and 

firms that have been involved in the ethical violation. 

 

§10.203.  Time Period of Prohibition from Reapplying for 

Precertification. 

 (a) If a person's precertification is removed under this 

subchapter, the period during which the person is prohibited 

from reapplying for precertification is set by the assistant 

executive director based on the guidelines in subsection (c) of 

this section. 

 (b) The assistant executive director, at the assistant 

executive director's sole discretion, may prohibit a person from 

applying for precertification for less time than, but not more 

time than, the recommended time period under subsection (c) of 

this section. 

 (c) Figure 43 TAC §10.203(c) sets forth guidelines for 

assigning the time period during which a person is prohibited 

from reapplying for precertification based on specific 

violations of §10.101 of this chapter (relating to Required 
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Figure 43 TAC §10.203(c) 

Guidelines for Selecting Period of Prohibition based on Grounds and Factors   

Period of Prohibition from Reapplying for Precertification    
 

Ground for  
Removal of 

Precertification 
 

no more than 12 
months 

no more than 36 
months 

no more than 48 
months 

no more than 60 
months 

§10.101(4) 
relating to 
maintaining good 
standing  

allowable with 
written 
explanation of 
justification 

allowable with 
written 
explanation of 
justification 

allowable with 
written 
explanation of 
justification 

recommended 

§10.101(3) 
relating to 
adherence to 
civil and 
criminal laws 

allowable with 
written 
explanation of 
justification 

allowable with 
written 
explanation of 
justification 

recommended only 
if: 
 the person meets 
all mitigating 
factors listed 
in §10.202(b) 
and  

 the person has 
not committed 
similar acts or 
omissions and 

 the seriousness 
and willfulness 
of the act or 
omission is not 
severe, and  

 the person , or 
a third party on 
behalf of the 

recommended if: 
 the person does 
not meet all 
mitigating 
factors listed 
in §10.202(b), 
or  

 the person has 
committed 
similar acts or 
omissions, or 

 the seriousness 
and willfulness 
of the act or 
omission is 
severe, or   

 the department 
has not been 
fully  
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person, has 
fully  
compensated the 
department for 
any damages 
suffered by the 
department as a 
result of the  
individual's 
acts or 
omissions   

compensated for 
any damages 
suffered by the 
department as a 
result of the  
individual's 
acts or 
omissions   

§10.101(2) 
relating to 
offering, 
giving, or 
agreeing to give 
a benefit; or 
§10.101(1) 
relating to 
conflicts of 
interest 

allowable with 
written 
explanation of 
justification 

recommended only 
if: 
 the person meets 
all of the 
mitigating 
factors of 
§10.202(b), and  

 the person has 
not committed 
similar acts or 
omissions, and  

 the seriousness 
and willfulness 
of the act or 
omission is not 
severe, and  

 the person , or 
a third party on 
behalf of the  
individual, has 
fully  
compensated the 

recommended only 
if: 
 the person 
meets some of 
the mitigating 
factors of 
§10.202(b), and 

 the person has 
not committed 
similar acts or 
omissions, and 

 the seriousness 
and willfulness 
of the act or 
omission is not 
severe, and   

 the person , or 
a third party 
on behalf of 
the person , 
has fully  
compensated the 

recommended if: 
 the person meets 
no mitigating 
factors listed 
in §10.202(b),  
or  

 the person has 
committed 
similar acts or 
omissions, or  

 the seriousness 
and willfulness 
of the act or 
omission is not 
severe, or  

 the department 
has not been 
fully  
compensated for 
any damages 
suffered by the 
department as a 
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department for 
any damages 
suffered by the 
department as a 
result of the  
individual's 
acts or 
omissions   

department for 
any damages 
suffered by the 
department as a 
result of the  
individual's 
acts or 
omissions   

result of the  
individual's 
acts or 
omissions    

§10.101(5) 
relating to 
notifying the 
department  

recommended only 
if: 
 the person 
meets all 
mitigating 
factors listed 
in §10.202(b), 
and  

 the person has 
not committed 
similar acts or 
omissions, and  

 the seriousness 
and willfulness 
of the act or 
omission is not 
severe, and  

 the person , or 
a third party 
on behalf of 
the person , 
has fully  
compensated the 
department for 
any damages 

recommended only 
if:  
 the person meets 
some of the 
mitigating 
factors of 
§10.202(b), and  

 the person has 
not committed 
similar acts or 
omissions, and 

 the seriousness 
and willfulness 
of the act or 
omission is not 
severe, and  

 the person, or a 
third party on 
behalf of the 
person , has 
fully  
compensated the 
department for 
any damages 
suffered by the 

recommended if: 
 the person has 
committed 
similar acts 
or omissions, 
or 

 the 
seriousness 
and 
willfulness of 
the act or 
omission is 
severe, or 

 the department 
has not been 
fully  
compensated 
for any 
damages 
suffered by 
the department 
as a result of 
the person's 
acts or 
omissions    

recommended only 
if: 
 the person has 

committed 
similar acts or 
omissions, and 

 the seriousness 
and willfulness 
of the act or 
omission is 
severe, and  

 the department 
has not been 
fully  
compensated for 
any damages 
suffered by the 
department as a 
result of the 
person's acts 
or omissions    
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suffered by the 
department as a 
result of the  
individual's 
acts or 
omissions   

department as a 
result of the  
individual's 
acts or 
omissions   
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§10.204.  Notice of Removal of Precertification. 

 (a) If the assistant executive director removes a person's 

precertification, the department will notify the person by 

certified mail within five working days after the date of the 

assistant executive director's decision.  The notice will: 

  (1) state the period for which precertification is 

prohibited; 

  (2) summarize the facts and circumstances underlying the 

removal of precertification; 

  (3) explain how the period of the prohibition was 

selected, using §10.203 of this subchapter (relating to Time 

Period of Prohibition from Reapplying for Precertification) as a 

basis for explanation; and 

  (4) state that the person may appeal the removal of 

precertification under §10.205 of this subchapter (relating to 

Appeal of Removal of Precertification). 

 (b) The assistant executive director, concurrent with the 

delivery of the notice of removal from precertification status, 

may suspend a person from participating in agreements with the 

department.  Before imposing a suspension, the assistant 

executive director will consider all relevant circumstances, 

including the severity and willfulness of the conduct, the 

likelihood of immediate harm to the public, and whether there 

NOTE: New Sections  Exhibit F 
OGC:  08/18/10 11:09 AM 



Texas Department of Transportation Page 9 of 11 
Ethical Conduct by Entities Doing  
Business with the Department 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

has been a pattern of inappropriate conduct.  The suspension 

terminates when the deadline for appeal under §10.205(a) of this 

subchapter has passed and the provider has not appealed the 

removal from precertification status, or if the provider has 

appealed, when a final order is entered under §10.205(c) of this 

subchapter. 

 (c) The removal of a person's precertification or a 

suspension of a person does not affect the person's obligations 

under an agreement with the department or limit the department's 

remedies under the agreement. 

 (d) Unless the assistant executive director imposes a 

suspension under subsection (b) of this section, the removal of 

a person's precertification status does not prevent that person 

from participating in agreements with the department in a 

capacity that does not require precertification status. 

 

§10.205.  Appeal of Removal of Precertification. 

 (a) A person may appeal the removal of precertification by 

delivering to the executive director a written notice of appeal 

within 10 working days after the date that the department mails 

the notice of removal of precertification under §10.204 of this 

subchapter (relating to Notice of Removal of Precertification). 

 (b) The person may submit with the notice of appeal written 
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documentation in support of the appeal.  The person may 

alternatively request an in-person meeting with the executive 

director for the purpose of presenting written documentation and 

oral presentation in support of the appeal and answering 

questions posed by the executive director.  The meeting will be 

scheduled at the executive director's earliest convenience. 

 (c) The executive director will consider any written 

documentation submitted by a person and any oral presentation 

made in support of an appeal.  The executive director will make 

a decision on the person's appeal and issue a final order.  The 

decision of the executive director is final and not subject to 

judicial review, except as required by law. 

 (d) The executive director may not delegate authority under 

this section. 

 

§10.206.  Eligibility to Reapply for Precertification. 

 (a) A person whose precertification has been removed under 

this subchapter may not reapply for precertification until after 

the period of prohibition for precertification ends. 

 (b) A person may request the reduction or removal of a 

period of prohibition for precertification by delivering to the 

assistant executive director the request in writing and written 

documentation in support of the request demonstrating changes in 
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the circumstances that were described in the notice of score 

reduction under §10.204 of this subchapter (relating to Notice 

of Removal of Precertification). 

 (c) The assistant executive director, at the assistant 

executive director's sole discretion, may decide to reduce or 

remove the period of prohibition for precertification.  The 

assistant executive director will send a written notice of the 

decision to the provider. 

 (d) The assistant executive director will consider not more 

than one request for an entity under this section during any 12-

month period. 


