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Proposed Preamble 

The Texas Department of Transportation (department) proposes the 

repeal of §§9.100 - 9.117 and simultaneous new §§9.101 - 9.115, 

Subchapter G, Highway Improvement Contract Sanctions.  These 

repeals and new sections are proposed in association with new 43 

TAC Chapter 10, Ethical Conduct by Entities Doing Business with 

the Department. 

 

EXPLANATION OF PROPOSED REPEALS AND NEW SECTIONS 

In its effort to emphasize transparency, accountability, and 

high ethical standards, the department is restructuring its 

sanction process for violations by highway improvement 

contractors.  This action is taken in conjunction with the 

proposal of new 43 TAC Chapter 10.  To streamline this process 

the department is repealing the rules relating to the existing 

sanction process and simultaneously proposing new sections. 

 

The new rules set forth ethical and other requirements that, if 

violated, may lead to sanctions.  The sanction process is 

changed to be consistent with other department sanctioning 

processes.  Additionally, the new rules create a fair process 

with more notice of what is considered a violation that could 

lead to sanction and more opportunity for appeal of a sanction 

than is provided under the current process. 

 

OGC:  08/18/10 11:21 AM Exhibit A 



Texas Department of Transportation Page 2 of 15 
Contract and Grant Management 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

New §9.101, Purpose and Application of Subchapter, sets forth 

the purpose of the subchapter, which is to ensure that only 

responsible contractors are eligible to bid on, enter, and 

subcontract under highway improvement contracts and that those 

contracts are fully performed in an efficient and timely manner.  

The language of existing §9.100 is maintained, as the underlying 

purpose of protecting the health, welfare, and safety of the 

traveling public and the state's substantial investment in its 

system of state highways is unchanged.  The new rules further 

this purpose by improving the sanction process to allow for more 

notice and opportunity for appeal.  Added language stating that 

the sanctions provided by this subchapter are in addition to 

other actions and remedies available to the department gives 

notice that the department is not forfeiting any options legally 

available. 

 

New §9.102, Definitions, maintains some definitions, alters some 

definitions, removes some definitions, and adds other 

definitions to those in current §9.101 in order to correlate 

with the revised sanction process.  The definitions of 

"commission" and "highway improvement contract" are incorporated 

without change from existing §9.101.  The definitions of 

"affiliated entity," "assistant executive director," 

"department," and "reprimand" are added.  The definition of 

"bidding capacity" in current §9.101 is removed because it is no 
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longer relevant to the revised sanction process.  The 

definitions of "contractor," "debarment," "executive director," 

"sanction," and "suspension" are revised from current §9.101.  

The definition of "internal compliance process" in current 

§9.101 is removed from the definitions section, revised, and 

added to new §9.106, Compliance Program, to give emphasis to its 

substantive requirements. 

 

New §9.103, Notification of Rules, is incorporated without 

change from current §9.103. 

 

New §9.104, Delivery of Written Notice or Requests to the 

Department, clarifies proper methods of delivery of written 

notices, disclosures, or requests to the department, which are 

by mail and hand delivery.  This ensures timely receipt of 

written communications to the department. 

 

New §9.105, Act of Individual or Entity Imputed to Contractor, 

incorporates language from existing §9.106, Responsibility for 

Acts of Others, but limits when the acts of those acting on 

behalf of a contractor may be imputed to the contractor.  Only 

conduct of an individual or entity acting on behalf of a 

contractor that seriously and directly affects the contractor's 

responsibility to the department may be imputed to the 

contractor.  The purpose of this section is to give notice that 
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a contractor may be sanctioned for acts of those acting on 

behalf of the contractor, but only in situations where those 

acts seriously and directly affect the contractor's 

responsibility to the department. 

 

New §9.106, Compliance Program, incorporates, with changes, the 

requirements of existing Subchapter G.  In the interest of 

consistency of what is considered an acceptable compliance 

program to the department, the language of proposed new 43 TAC 

§10.51, Internal Ethics and Compliance Program, is incorporated 

into new §9.106. 

 

New §9.107, Grounds for Sanction, provides the grounds for which 

sanctions may be imposed under the subchapter.  New §9.107(1), 

relating to failure to execute a highway improvement contract 

after a bid is awarded, and new §9.107(2), relating to rejection 

by the Texas Transportation Commission (commission) of two or 

more bids due to bidder error, incorporate the language from 

existing §9.102(4) and (5), respectively, without change.  New 

§9.107(3) is based on existing §9.102(7) but clarifies that a 

sanction may be based on the department's declaring a contractor 

in default on a highway improvement contract, rather than on the 

contractor's declaration of default. 

 

New §9.107(4) states that sanctions may be imposed for violation 
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of new 43 TAC §10.101, relating to required conduct by entities 

doing business with the department.  New §10.101, concurrently 

proposed with these rules, sets forth ethical requirements that 

apply to all entities doing business with the department.  The 

inclusion of violation of this ground for sanction is in line 

with the department's emphasis on ethical behavior and 

responsible business conduct. 

 

New §9.108, Procedure, details the method by which sanctions 

will be imposed.  The executive director may impose a sanction 

on a contractor if a ground for a sanction exists and will 

impose sanctions in accordance with §9.111(c).  Section 9.108(a) 

and (b) limit the executive director's discretion on when and 

how to impose a sanction and give notice to contractors of the 

same.  Section 9.108(c) incorporates the substantive content of 

existing §9.111, Contractual Obligations Unaffected, and 

specifies that the imposition of a sanction on a contractor does 

not affect the contractor's obligations under an agreement with 

the department or limit the department's remedies under the 

agreement.  This preserves the integrity of contractual 

agreements with the department.  Finally, §9.108(d) states that 

the executive director, concurrent with the delivery of the 

notice of a sanction other than a reprimand, may suspend a 

contractor without a prior hearing. This incorporates the 

substantive content of existing §9.110, Suspension.  Suspension 
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may be used to protect department resources from being 

irresponsibly allocated before a sanction is finally imposed.  

In order to ensure that a suspension is not unnecessarily 

imposed, the executive director will consider all relevant 

circumstances before imposing a suspension, including the 

severity and willfulness of the conduct, the likelihood of 

immediate harm to the public, and whether there has been a 

pattern of inappropriate conduct. 

 

New §9.109, Notice of Sanction, describes the contents of the 

notice that will be sent to a contractor receiving a sanction. 

New §9.109 incorporates, with changes, language from existing 

§9.109.  To ensure timely notification, the department will 

notify the contractor by certified mail within five working days 

after the date of the executive director's decision to issue a 

sanction.  The notice will state the sanction and the period of 

the sanction, summarize the facts and circumstances underlying 

the sanction, explain how the sanction was selected, inform the 

contractor of the imposition of a suspension if applicable, and 

finally state that the contractor may appeal the sanction.  In 

the interest of transparency, it is the department's intent for 

a sanctioned contractor to have full knowledge of the basis of 

the sanction and how the sanction was decided. 

 

New §9.110, Available Sanctions, describes the sanctions 
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available to the department and also identifies factors that 

will be considered in imposing the sanction.  Available 

sanctions, in order of increasing severity, are a reprimand, 

prohibition from participating in a specified agreement, a limit 

on the contract amount or amount of funds that may be awarded or 

paid to the contractor, or debarment of the contractor for a 

period of not more than 60 months.  The range of sanctions 

available allows the department to appropriately address various 

levels of violations. New §9.110, incorporates, with changes, 

language from existing §9.104, Referral to Executive Director, 

and from existing §9.105, Determinations Related to Sanctions, 

which both discuss factors that will be considered in issuing 

the sanction. New §9.110 states that factors that will be 

considered include the seriousness and willfulness of the act or 

omission, whether and when the contractor has committed similar 

acts or omissions, whether the department has been fully 

compensated for any damages, and mitigating factors including 

the contractor's adoption and enforcement of an internal ethics 

and compliance program, the contractor's cooperation with the 

department in the investigation of ethical violations, and the 

contractor's disassociation from individuals and firms that have 

been involved in the ethical violation.  Allowing the department 

to consider a range of factors ensures that all aspects of a 

particular situation can be assessed in assigning a sanction to 

a violation. 
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New §9.111, Application of Sanction, sets forth guidelines for 

application of a sanction by assigning, for specific violations, 

the sanctions available to the executive director and taking 

into consideration the factors described in §9.110(b).  New 

§9.111 replaces existing §9.107, Sanction Levels, and §9.108, 

Application of Sanctions, in describing how the executive 

director will select and apply a sanction.  The guidelines are 

set forth in a chart format that ties specific sanctions to 

specific violations based on varying factors.  The chart is 

designed to show the most severe sanction allowable for a 

specific violation.  The executive director may assign a lesser 

sanction than recommended for a specific violation, but may not 

assign a more severe sanction than recommended. 

 

New §9.112, Appeal of Sanction, describes the procedure for 

appeal of a sanction other than a reprimand.  A sanction may be 

appealed to the executive director for an informal hearing.  

This provision incorporates the informal hearing described in 

existing §9.112, Opportunity for Informal Hearing.  The informal 

hearing option allows the contractor the opportunity to appeal a 

sanction in an informal setting that requires minimal time and 

resource investment.  If the contractor is unsatisfied with the 

decision of the executive director, the contractor may pursue a 

contested case hearing in the State Office of Administrative 
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Hearings (SOAH).  This provision incorporates the formal hearing 

described in existing §9.114, Opportunity for Formal Hearing.  

The contested case hearing option offers the contractor a 

judicial proceeding through which it may present evidence and 

offer testimony in support of its appeal.  Following the 

contested case hearing, the administrative law judge's proposal 

for decision is presented to the commission at a regularly 

scheduled open meeting for a determination based on the proposal 

for decision.  The commission may consider oral presentations. 

The commission's determination on the proposal for decision will 

be adopted by minute order.  The executive director will issue a 

final order on the sanction based on the commission's 

determination, or if an appeal to SOAH is not requested, the 

determination of the informal hearing.  This multi-step process 

for appeal ensures due process in the application of a sanction 

and allows a contractor the opportunity to appeal a sanction to 

a party not involved in the decision to sanction. 

 

Section 9.112(e) also specifies that a reprimand may be appealed 

by delivering to the executive director a written notice of 

appeal and written documentation disputing the reprimand.  The 

executive director will make the determination on an appeal and 

issue a final order.  Because a letter of reprimand is the least 

severe sanction and has minimal implications for a contractor, a 

more limited opportunity to appeal is appropriate. 
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Finally, §9.112 states that a sanction is automatically stayed 

from the date that the department receives the notice of appeal 

until a final order is entered by the executive director.  This 

provision incorporates the substantive content of existing 

§9.115, Stay of Sanctions.  On entry of a final order by the 

executive director imposing the sanction, the full term of the 

sanction will be imposed on the date of the final order unless 

the executive director expressly orders that a lesser sanction 

be imposed.  Staying a sanction during the pendency of an appeal 

makes certain that a sanction is not unjustly imposed in a 

situation in which an appeal results in a reversal of a 

sanction.  The automatic stay provided in §9.112(f) does not 

apply to a suspension or a reprimand. 

 

An order of the executive director under §9.112 is final and not 

subject to judicial review, unless otherwise provided by law. 

 

New §9.113, Indirect Sanction on an Affiliated Entity, 

incorporates, with changes, language from existing §9.113, 

Informal Hearing on Indirect Sanction.  The section states that 

a sanction imposed on a contractor under this subchapter will 

also be imposed as an indirect sanction on an affiliated entity 

of the contractor.  The affiliated entity will receive notice 

that states the sanction, summarizes the underlying facts and 
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circumstances, explains how the sanction was selected, informs 

the affiliated entity of the imposition of a suspension if 

applicable, and states that the entity may appeal the indirect 

sanction.  The process for an informal hearing before the 

executive director is incorporated without substantive change 

from existing §9.113.  However, new §9.113 adds the opportunity 

for an entity to request a hearing before the commission at a 

regularly scheduled open meeting.  The commission may consider 

oral presentations and written documents presented by the 

department and interested parties.  The chair will set the 

hearing and the amount of time allowed for presentation.  The 

commission's determination of the appeal will be adopted by 

minute order, and the executive director will issue a final 

order on the indirect sanction based on the commission's 

determination.  The opportunity for an appeal to the commission 

increases due process in the application of a sanction to an 

affiliated entity, and ensures that the entity is given adequate 

recourse to refute its status as an affiliated entity. 

 

New §9.114, Lessening or Removal of Sanction, incorporates, with 

changes, language from existing §9.117.  The new section allows 

a contractor or affiliated entity to request that the executive 

director reduce or remove a sanction once in a 12-month period.  

This provision ensures that the executive director will have the 

ability to lessen or remove a sanction if the circumstances 
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underlying the sanction change and promotes a continuing effort 

by a sanctioned contractor to address the issues that led to the 

sanction in the effort to have the sanction lessened or removed. 

 

New §9.115, List of Debarred or Suspended Contractors, 

incorporates, with changes, language from existing §9.116.  New 

§9.115 states that the department will provide on its website a 

list of the names of the contractors and their known affiliates 

and principals who are subject to a sanction other than a 

reprimand.  The name of a contractor and its known affiliates 

and principals will be added to the list when a final order is 

issued and will be removed from the list as soon as practicable 

after the date on which the application of the sanction ends or 

is removed.  The purpose of this section is to inform non-

sanctioned contractors and local governments of the contractors 

that have been sanctioned. 

 

FISCAL NOTE 

James Bass, Chief Financial Officer, has determined that for 

each of the first five years the repeals and new sections as 

proposed are in effect, there will be no fiscal implications for 

state or local governments as a result of enforcing or 

administering the repeals and new sections. 

 

Steve Simmons, Deputy Executive Director, has certified that 
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there will be no significant impact on local economies or 

overall employment as a result of enforcing or administering the 

repeals and new sections. 

 

PUBLIC BENEFIT AND COST 

Mr. Simmons has also determined that for each year of the first 

five years the sections are in effect, the public benefit 

anticipated as a result of enforcing or administering the 

repeals and new sections will be to increase the integrity of 

department agreements by ensuring contractors adhere to ethical 

standards of conduct.  There are no anticipated economic costs 

for persons required to comply with the sections as proposed.  

There will be no adverse economic effect on small businesses. 

 

PUBLIC HEARING 

Pursuant to the Administrative Procedure Act, Government Code, 

Chapter 2001, the Texas Department of Transportation will 

conduct a public hearing to receive comments concerning the 

proposed rules.  The public hearing will be held at 9:00 a.m. on 

September 22, 2010, in the Ric Williamson Hearing Room of the 

Dewitt C. Greer State Highway Building, 125 East 11th Street, 

Austin, Texas and will be conducted in accordance with the 

procedures specified in 43 TAC §1.5.  Those desiring to make 

comments or presentations may register starting at 8:30 a.m.  

Any interested persons may appear and offer comments, either 
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orally or in writing; however, questioning of those making 

presentations will be reserved exclusively to the presiding 

officer as may be necessary to ensure a complete record.  While 

any person with pertinent comments will be granted an 

opportunity to present them during the course of the hearing, 

the presiding officer reserves the right to restrict testimony 

in terms of time and repetitive content.  Organizations, 

associations, or groups are encouraged to present their commonly 

held views and identical or similar comments through a 

representative member when possible.  Comments on the proposed 

text should include appropriate citations to sections, 

subsections, paragraphs, etc. for proper reference.  Any 

suggestions or requests for alternative language or other 

revisions to the proposed text should be submitted in written 

form.  Presentations must remain pertinent to the issues being 

discussed.  A person may not assign a portion of his or her time 

to another speaker.  Persons with disabilities who plan to 

attend this meeting and who may need auxiliary aids or services 

such as interpreters for persons who are deaf or hearing 

impaired, readers, large print or Braille, are requested to 

contact Government and Public Affairs Division, 125 East 11th 

Street, Austin, Texas 78701-2483, (512)305-9137 at least two 

working days prior to the hearing so that appropriate services 

can be provided. 
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SUBMITTAL OF COMMENTS 

Written comments on the proposed repeal of §§9.100 – 9.117 and 

new §§9.101 - 9.115 may be submitted to Bob Jackson, General 

Counsel, Texas Department of Transportation, 125 East 11th 

Street, Austin, Texas 78701-2483.  The deadline for receipt of 

comments is 5:00 p.m. on October 12, 2010. 

 

STATUTORY AUTHORITY 

The repeals and new sections are proposed under Transportation 

Code, §201.101, which provides the commission with the authority 

to establish rules for the conduct of the work of the 

department. 

 

CROSS REFERENCE TO STATUTE 

None. 


