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Proposed Preamble

The Texas Department of Transportation (department) proposes the repeal of §2.22 and simultaneously proposes new 43 TAC Chapter 2, Subchapter E, §2.101, Purpose, §2.102, Texas Natural Diversity Database, §2.103, Applicability of MOU, §2.104, Definitions, §2.105, Coordination with TPWD Concerning Transportation Project, §2.106, Standard Coordination Procedure, §2.107, Coordination During Early Project Development, §2.108, Review and Comment on Maintenance Programs, §2.109, Mitigation and Mitigation Payments to TPWD, §2.110, Agreement for Calculating Mitigation Payments for Unregulated Resources, §2.111, TxDOT and TPWD Commitment to Enter into Other Agreements, §2.112, Review of Performance; Updates of MOU, relating to Memorandum of Understanding with Texas Parks and Wildlife Department.

EXPLANATION OF PROPOSED REPEAL AND NEW SECTIONS

Transportation Code, §201.607 requires the department to adopt a Memorandum of Understanding (MOU) with each state agency that has responsibility for the protection of the natural environment, or for the preservation of historical or archeological resources.  Transportation Code, §201.607 also requires the department to adopt the memoranda and all revisions by rule and to periodically examine and revise the memoranda.  In accordance with Transportation Code, §201.607, the department has examined the memoranda adopted in 1999 and proposes to repeal 43 TAC §2.22 (relating to Memorandum of Understanding with the Texas Parks and Wildlife Department) and propose new 43 TAC Chapter 2, Subchapter E, §§2.101-2.112 to ensure continued effective coordination of the review of the environmental effects of highway projects.
Current 43 TAC §2.22 describes the procedures, as set out in the MOU executed by the department and Texas Parks and Wildlife Department (TPWD) in 1999, that provide for TPWD review of department projects that have the potential to affect natural resources within the jurisdiction of TPWD.  The section provides a formal mechanism by which TPWD may review applicable department transportation projects that promotes sharing of information between the department and TPWD that assists the department in making environmentally sound decisions.  Instead of amending current 43 TAC §2.22, the section is being repealed and replaced by new 43 TAC §§2.101-2.112 because the changes to the procedures and processes from the current to the new MOU are substantial and because the MOU has been reorganized for clarity and ease of understanding by those interested in or affected by it.
New §2.101 describes the general purpose of the MOU.  The purpose is to provide an MOU between the two agencies for the coordination and environmental review of transportation projects.  The MOU establishes the procedure for submission of information by the department to TPWD, the TPWD review and submission of comments to the department, and for the department's response.

New §2.102 provides a description of the TPWD Texas Natural Diversity Database (TXNDD), a database of documented occurrences of listed and proposed threatened and endangered species, and describes the department's access and use of TXNDD under a memorandum of agreement.

New §2.103 defines the applicability of the MOU to transportation projects as defined in §2.1 of 43 TAC Chapter 2 and to improvement projects on the state highway system developed by entities other than the department.  The proposed MOU applies to department toll projects.  Such projects had been excluded from the prior MOU because at the time the MOU was executed a separate state agency developed toll projects.
New §2.104 provides definitions applicable for this subchapter and for documents prepared under this subchapter.  Definitions for terms in current 43 TAC §2.22 that are not included in proposed §2.104 are: construction; early project development; habitat; maintenance; maintenance programs, memorandum of understanding (MOU); project development; public involvement; and transportation projects.  The definition for the term "construction" is replaced by a new definition for "construction project."  The meaning of the term "early project development" is clarified in proposed §2.107 and therefore a definition is not necessary.  The definition of "habitat" is incorporated within the proposed definitions of "range" and "suitable habitat" in new 43 TAC 2.106(a)(4).  The term "maintenance program" is already defined in 43 TAC §2.2 and the definition of the term "maintenance" has been omitted with references to 43 TAC §2.2 made where appropriate.  The term "memorandum of understanding (MOU)" is defined in 43 TAC §2.101.  The term "public involvement" is not utilized in the proposed new rules and therefore is not defined.  The department's public involvement process relating to environmental processes is described in 43 TAC Chapter 2, Subchapter A.  "Transportation project" is described in 43 TAC §2.103.  Existing definitions that were revised for clarity are "environmental document," "mitigation," "NEPA," and "right of way."  New definitions are proposed for the following terms: "construction project," "coordination," "federal endangered species," "federal threatened species," "floodplains or creek drainages," "mature habitat," "qualified biologist," "riparian vegetation," "regulated resources," "significant remnant vegetation," "species of concern," "state threatened or endangered species," "unregulated resources," and "wetlands."
New §2.105 provides that the department will coordinate with TPWD on transportation projects according to 43 TAC §2.106 and 43 TAC §2.107.  Generally, the department will interact with TPWD under the MOU through the Wildlife Habitat Assessment Program of TPWD.
New §2.106 delineates the standard procedure for project coordination.  Section 2.106(a) provides that coordination is required for projects that are the subject of a draft environmental impact statement (EIS), a final EIS, a supplemental EIS, an environmental assessment, and certain categorical exclusions.  Projects classified as categorical exclusions only require coordination if they meet or exceed criteria defined in §2.106(a)(3)(A)-(F).  Section 2.106(a) also provides that coordination is only required for the reevaluation of either an EIS or an environmental assessment project if: the reevaluation relates to an issue TPWD commented on; or if the reevaluation addresses a change that if considered separately as a stand-alone project would trigger coordination under the criteria delineated in §2.106(a)(3)(A)-(F).  Similarly, projects that were the subject of early coordination under new 43 TAC §2.107 do not require coordination under this section unless there has been a significant change to the project subsequent to coordination.  Significant change is defined as a change that is equal to or greater than one or more of the criteria delineated in §2.106(a)(3)(A)-(F).  The coordination criteria for the disturbance of mature woody vegetation delineated in subsection §2.106(a)(3)(F) is now based on the acreage of disturbance specific to each of 11 TPWD defined ecoregions.

New §2.106(b) defines the procedure for coordination.  TPWD is provided 45 days from the date of the department transmittal letter to review and provide comment on projects undergoing initial coordination and on projects undergoing early project development coordination under §2.107(a)(2).  If additional information is requested in either case, and the information is available or reasonably can be obtained, TPWD will have 30 days to review and comment from the date of the department transmittal letter containing the additional information.  The department must consider all timely submitted comments in making project decisions and notify TPWD in writing of the department's decisions.  TPWD comments submitted outside of the defined timeframes must be considered by the department to the extent practicable in making project decisions, and a written notice provided to TPWD of the department's decisions.  In accordance with Parks and Wildlife Code, §12.0011 the department will provide a written response to TPWD's comments no later than the 90th day after the date the environmental review for the project is completed.  The department will incorporate the results of coordination within the project's final environmental documentation.

New §2.107 describes coordination during early project development.  Section 2.107(a) provides that the department may request coordination of a project during early development if the department has conducted preliminary project planning, field surveys, database searches, in-house coordination, initial resource agency coordination, or scoping and if the project would otherwise require coordination under 43 TAC §2.106.  TPWD may decline a request for early coordination.

Section 2.107(b) defines the coordination procedure.  If TPWD agrees to coordinate during early project development, TPWD is provided 60 days from the date of the department transmittal letter to review and provide comment.  If additional information is requested, and the information is available or reasonably can be obtained, TPWD will have an additional 30 days to review and comment from the date of the department transmittal letter containing the additional information.  In accordance with Parks and Wildlife Code, §12.0011 the department will provide a written response to TPWD's comments no later than the 90th day after the date the environmental review for the project is completed.
Section 2.107(c) requires the department to consider any comments submitted under §2.107 during final project development and to incorporate the results in the project's final environmental documentation.

New §2.108 will allow TPWD the opportunity to review and comment on the environmental review of a maintenance program under 43 TAC §2.18.

New §2.109 provides a new procedure for the department to provide monetary compensation to TPWD for unregulated resources, and establishes an initial compensation process that may be modified for long-term implementation by an interagency team and agreement described in new 43 TAC §2.110.
Section 2.109(a) states it is the department's order of preference to first avoid impacts to natural resources, then to minimize impacts, and finally to consider monetary compensation.  The department will describe actions to mitigate effects during coordination with TPWD, the TPWD Wildlife Habitat Assessment Program will provide advice and assistance in designing mitigation plans or agreements, and the department will then describe the mitigation proposal in the project's environmental document.  Mitigation will be included if mutually agreed to by the department and TPWD.
Section 2.109(b) requires the department to consult with TPWD when unforeseen impacts occur during construction of a project, and to incorporate best management practices or other measures suggested by TPWD, when practical and reasonable, to avoid or minimize impacts.
Section 2.109(c) identifies the authority for the department to provide state highway funds as monetary compensation to mitigate adverse environmental effects resulting from either construction or maintenance of a state highway.  The authority to mitigate impacts in Transportation Code, §222.001 relates only to effects from projects on the state highway system.  Accordingly, the payments made under subsection 2.109(c) will not relate to other projects, for example, rail projects.  The subsection also clarifies that impacts on regulated resources (as defined in the MOU) are mitigated in accordance with federal law.  The payments made under §2.109(c) will not relate to impacts to regulated resources.  Section 2.109(c) sets an immediate process for the department to provide estimated compensation for upcoming projects on a quarterly timeframe, with amounts based on the volume of project lettings and upon agreed rates specific to the categories of the projects.  At the end of each fiscal year the department will calculate actual impacts to resources based on acreage impacted that have occurred, and calculate compensation based on agreed rates for seven categories of natural resources: $4,002 per acre for riparian habitat; $2,668 per acre for upland trees; $1,334 per acre for brush; $166 per acre for maintained right of way; and $666 per acre for other types of habitat.  Values for unique vegetation and habitat may be developed and agreed upon according to procedures in new 43 TAC §2.110.  The department will reconcile the monetary difference between the amount of compensation paid in the estimated quarterly payments and the calculated amount for the actual annual impact from completed projects.
New §2.110 requires development of an agreement for calculating mitigation payments for unregulated resources by an interagency team.  Section 2.110(a) provides that following the execution of the MOU an interagency team will meet and adopt an agreement on procedures and methodologies for a final compensation plan for adverse environmental impacts from all transportation projects, whether or not they were referred to TPWD for coordination and review.

Section 2.110(b) requires the interagency team to meet on a quarterly basis to review the calculation of acreage impacted by transportation projects.

Section 2.110(c) requires the interagency team to develop a final compensation plan that supports the TPWD goals and objectives for conservation of resources, determine if additional or more refined habitats should be tracked, determine an appropriate monetary compensation for each habitat and ecoregion, and evaluate if a new category for unique vegetation and habitat features is necessary.
Section 2.110(d) requires that if a new category for unique vegetation and habitat features is proposed, TPWD and the department must concur that it provides significant refuge or habitat to wildlife or represents a localized but significant stand of vegetation.  The monetary compensation rate would be determined by the executive offices of the department and TPWD.

Section 2.110(e) states that on the effective date of the agreement that adopts the compensation plan under subsection (c) of §2.110, mitigation based on construction letting will end and the payments will be based on the final compensation plan.  If new habitat types are included, a transition from payments on the prior habitat types may be provided.

New §2.111 allows the department and TPWD to enter into other agreements.  Section 2.111(a) states that the department and TPWD will enter into an agreement concerning the methods and guidelines for habitat description.

Section 2.111(b) states that the department and TPWD agree to enter into an agreement concerning procedures for review and adoption of best management practices for the mitigation of environmental impacts of construction projects, maintenance projects, and maintenance programs.  All adopted best management practices will be incorporated into the department standard specifications.
Section 2.111(c) states that the department and TPWD agree to enter into an agreement adopting a list of significant remnant vegetation types and unique vegetation and habitat features.
Section 2.111(d) states that the department and TPWD agree to enter into an agreement to adopt a procedure for the department to request coordination with TPWD on projects during early project coordination.

Section 2.111(e) requires the agreements described in §2.111 to be finalized and executed by the department and TPWD not later than December 31, 2010.

New §2.112 requires the department and TPWD to enter into an agreement concerning the review of how the agencies have implemented the MOU.  If agreed on criteria are not met then the department and TPWD agree to address the deficiency.

FISCAL NOTE

James Bass, Chief Financial Officer, has determined that for each of the first five years the repeal and new sections as proposed are in effect, there will be fiscal implications for state government as a result of enforcing or administering the repeal and new sections.  Currently there is no monetary compensation paid by the department to TPWD for impacts to unregulated natural resources from transportation projects.  Under the initial compensation process delineated in 43 TAC §2.109, based on recent historic volumes of construction letting for each of the affected categories, it is estimated that the annual monetary compensation to TPWD will be approximately $3,000,000 annually for fiscal years 2010-2014.  The amount of compensation may change following the development and implementation of a final compensation plan according to 43 TAC §2.110.  The amount of change, either an increase or a decrease, will be dependent upon the mutual agreements contained in the final plan and cannot be estimated at this time.  There will be no fiscal implications for local government as a result of enforcing or administering the repeal and new sections.
Dianna Noble, Director, Environmental Affairs Division, has certified that there will be no significant impact on local economies or overall employment as a result of enforcing or administering the repeal and new sections.

PUBLIC BENEFIT AND COST

Ms. Noble has also determined that for each year of the first five years the sections are in effect, the public benefit anticipated as a result of enforcing or administering the repeal and new sections will be the availability of new funds to TPWD for use in furthering the protection or development of natural resources and wildlife habitat.  There are no anticipated economic costs for persons required to comply with the sections as proposed.  There will be no adverse economic effect on small businesses.

COASTAL MANAGEMENT PROGRAM CONSISTENCY REVIEW

This rulemaking action has been determined to be subject to the Coastal Management Program (CMP) in accordance with the Coastal Coordination Act, as amended (Texas Natural Resources Code, §33.201 et. seq.), and the rules of the Coastal Coordination Council (31 TAC Chapters 501-506).  As required by 31 TAC §505.22(a), this rulemaking action must be consistent with all applicable CMP policies.

This action has been reviewed for consistency, and it has been determined that this rulemaking is consistent with the applicable CMP goals and policies.  The primary CMP policy applicable to this rulemaking action is the policy that transportation projects be located at sites that, to the greatest extent practicable, avoid and otherwise minimize the potential for adverse effects to coastal natural resource areas from construction and maintenance of roads, bridges, causeways, and other development associated with the project.  This rulemaking action provides a means for identifying the environmental impacts of department transportation projects on natural resources, including threatened and endangered species and habitat, for coordination of these projects with the relevant state resource agency, and for inclusion of these investigations and coordination in the environmental documentation for each project.  All of these purposes will provide a mechanism for avoiding, minimizing, or compensating, where practicable, for the adverse effects of department projects on coastal natural resource areas that serve as habitat, on coastal preserves, and on threatened and endangered species.  For these same reasons, the rulemaking action is consistent with the CMP goal of protecting, preserving, restoring, and enhancing the diversity, quality, quantity, functions, and values of coastal natural resource areas.  Interested persons are requested to submit comments on the consistency of the proposed rules with the CMP.
PUBLIC HEARING
Pursuant to the Administrative Procedure Act, Government Code, Chapter 2001, the Texas Department of Transportation will conduct a public hearing to receive comments concerning the proposed rules.  The public hearing will be held at 9:00 a.m. on October 28, 2009, in the first floor hearing room of the Dewitt C. Greer State Highway Building, 125 East 11th Street, Austin, Texas and will be conducted in accordance with the procedures specified in 43 TAC §1.5.  Those desiring to make comments or presentations may register starting at 8:30 a.m.  Any interested persons may appear and offer comments, either orally or in writing; however, questioning of those making presentations will be reserved exclusively to the presiding officer as may be necessary to ensure a complete record.  While any person with pertinent comments will be granted an opportunity to present them during the course of the hearing, the presiding officer reserves the right to restrict testimony in terms of time and repetitive content.  Organizations, associations, or groups are encouraged to present their commonly held views and identical or similar comments through a representative member when possible.  Comments on the proposed text should include appropriate citations to sections, subsections, paragraphs, etc. for proper reference.  Any suggestions or requests for alternative language or other revisions to the proposed text should be submitted in written form.  Presentations must remain pertinent to the issues being discussed.  A person may not assign a portion of his or her time to another speaker.  Persons with disabilities who plan to attend this meeting and who may need auxiliary aids or services such as interpreters for persons who are deaf or hearing impaired, readers, large print or Braille, are requested to contact Government and Public Affairs Division, 125 East 11th Street, Austin, Texas 78701-2483, (512) 305-9137 at least two working days prior to the hearing so that appropriate services can be provided.

SUBMITTAL OF COMMENTS

Written comments on the proposed repeal of §2.22 and new §§2.101-2.112 may be submitted to Dianna Noble, Director, Environmental Affairs Division, Texas Department of Transportation, 125 East 11th Street, Austin, Texas 78701-2483.  The deadline for receipt of comments is 5:00 p.m. on November 9, 2009.

STATUTORY AUTHORITY

The repeal and new sections are proposed under Transportation Code, §201.101, which provides the Texas Transportation Commission with the authority to establish rules for the conduct of the work of the department, and more specifically, Transportation Code, §201.607, which requires the department every fifth year to revise the MOU with each state agency that is responsible for the protection of the natural environment or for the preservation of historical and archeological resources.

CROSS REFERENCE TO STATUTE

Transportation Code, §§201.604, 201.607, and 222.001.
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