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Section 4(f) De Minimis for Public Parks, Recreation Lands, Wildlife & Section 4(f) De Minimis for Public Parks, Recreation Lands, Wildlife & Section 4(f) De Minimis for Public Parks, Recreation Lands, Wildlife & Section 4(f) De Minimis for Public Parks, Recreation Lands, Wildlife & 

Waterfowl  Refuges, and Historic Sites  (23 CFR 774.3)Waterfowl  Refuges, and Historic Sites  (23 CFR 774.3)Waterfowl  Refuges, and Historic Sites  (23 CFR 774.3)Waterfowl  Refuges, and Historic Sites  (23 CFR 774.3)    

IntroductionIntroductionIntroductionIntroduction    

A de minimis impact determination is appropriate when the 

impacts  resulting from a transportation use are so inconse-

quential as to merit disregard.  If the use does not qualify as 

de minimis initially, measures to minimize harm can be incor-

porated to support that determination..   

De MinimisDe MinimisDe MinimisDe Minimis    

(1)(1)(1)(1) For historic sites, de minimisde minimisde minimisde minimis impact means that 
TxDOT has determined, in accordance with 36 CFR part 
800 that no historic property is affected by the project or that 
the project will have “no adverse effect” on the historic prop-

erty in question. 

(2)(2)(2)(2) For parks, recreation areas, and wildlife and waterfowl 

refuges, a de minimisde minimisde minimisde minimis impact is one that will not adversely 

affect the features, attributes, or activities qualifying the prop-

erty for protection under Section 4(f). 

When is De Minimis Required?When is De Minimis Required?When is De Minimis Required?When is De Minimis Required?    

An impact to a 4(f) property may be processed as de minimis 

if the use of the property, including measures to minimize 

harm (avoidance, minimization, mitigation, or enhancement 

measures), would not adversely affect the activities, features, 

or attributes that qualify the resource for Section 4(f) protec-

tion. 

A de minimis is the minimum requirement when a  project 

would result in a take or use from a Section 4(f) property.  A 

take includes the requirement for additional right of way or 

permanent easement from the property.  A use can occur 

when the use of the property is interrupted, access is limited, 

or an activity would no longer be available. 

There is no threshold for the amount of right of way required 

from a property to qualify as de minimis.  Determining if an 

impact is de minimis is dependent upon the official with juris-

diction, which must concur to proceed with a de minimis find-

ing.  If they do not concur,  the evaluation must be elevated to 

the next level of 4(f) analysis. 

Public Parks, Recreational Lands, and Wildlife and Wa-Public Parks, Recreational Lands, and Wildlife and Wa-Public Parks, Recreational Lands, and Wildlife and Wa-Public Parks, Recreational Lands, and Wildlife and Wa-

terfowl Refugesterfowl Refugesterfowl Refugesterfowl Refuges    

Following are the steps for completing a 4(f) De Minimis deter-

mination for a park or recreational property. For historic sites, 

the ENV historian will coordinate with the official with jurisdic-

tion and complete the De Minimis Checklist. 

Coordinate: Coordinate: Coordinate: Coordinate: Contact the official with jurisdiction and   

notify them of the potential impact to the property 

and request any additional information needed about 

the property.    

Identify: Identify: Identify: Identify: When evaluating potential impacts for a pro-

posed project, identify any parks or recreational lands 

that could be impacted.  If a take or use is identified 

from a 4(f) property, proceed to the next step.

Public Notice: Public Notice: Public Notice: Public Notice: Complete the public notice require-

ment.  This can be completed as part of the planned 

public involvement (meeting or hearing) or as a sepa-

rate notice.  This requirement must be completed 

before requesting concurrence as the official with 

jurisdiction must consider public comments before 

concurring.    

Concurrence: Concurrence: Concurrence: Concurrence: Obtain concurrence from the official 

with jurisdiction.  The official must concur in order  

to move forward with a de minimis finding.  A tem-

plate letter is provided in TxDOT’s Section 4(f) 

Toolkit.    

Approval: Approval: Approval: Approval: Complete the 4(f) De Minimis Checklist 

and submit to ENV Project Delivery for review and 

approval. 

Common 4(f) De Minimis Impacts: 

• Right of way takings or permanent easements 

• Trail closures or reloca�ons 

• Restricted or limited access to the property 

• Changes in use to a resource on the property 

• Minor effects on historic proper�es 

Other Regula�ons to Consider: 

When a project results in a 4(f) de minimis impact, be sure to 

also consider Chapter 26 and Sec�on 6(f) Impacts. 
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Parks and Recreational Examples:Parks and Recreational Examples:Parks and Recreational Examples:Parks and Recreational Examples:    

Example 1Example 1Example 1Example 1————Impact to Existing TrailImpact to Existing TrailImpact to Existing TrailImpact to Existing Trail    

The proposed project would add shoulders to the existing 

roadway adjacent to a park.  Additional right-of-way from the 

park is not required, but a portion of the trail will need to be 

relocated due to the proximity to the roadway.  Due to the 

impact to the trail, Section 4(f) would apply.  The District  

completes the public notice requirement and requests con-

currence from the official with jurisdiction for the de minimis 

finding.  The official concurs and the de minimis checklist 

and attachments are submitted to ENV for approval. 

Example 2Example 2Example 2Example 2————RightRightRightRight----ofofofof----Way from ParkWay from ParkWay from ParkWay from Park    

The proposed project would widen the existing roadway from 

2 to 4 lanes.   1.2 acres of right-of-way would be required 

from the park.  In addition to the ROW, the entrance to the 

park would be impacted, but access to the park would be 

maintained.  The official with jurisdiction is contacted about 

the proposed impact.  The District is planning to conduct a 

hearing for the project and uses the hearing to complete the 

public notice requirement.   

Scenario AScenario AScenario AScenario A– The official with jurisdiction concurs that the 

proposed project would not adversely affect the features, 

attributes, or activities qualifying the property for protection 

under Section 4(f).  The impact is approved as de minimis. 

Scenario BScenario BScenario BScenario B– The official with jurisdiction does not concur with 

the proposed de minimis finding.  As concurrence is required, 

the project does not qualify for a de minimis and you must 

proceed to the next level of 4(f) analysis. 

Example 3Example 3Example 3Example 3————Resources on School PropertyResources on School PropertyResources on School PropertyResources on School Property    

On a school property, the use of the property adjacent to the 

proposed project is considered. 

Resource 1Resource 1Resource 1Resource 1————Baseball FieldBaseball FieldBaseball FieldBaseball Field    

A dedicated right turn lane would be constructed adjacent to 

the baseball field.  A small amount of ROW would be required 

from the school property.  The baseball field would not be im-

pacted, but due to the proximity a de minimis finding would be 

pursued. 

Resource 2Resource 2Resource 2Resource 2————ParkingParkingParkingParking    

The proposed project would require additional ROW resulting 

in the loss of 15 parking spaces from the school property.  

The school determines that the loss of the parking spaces 

would impact the use of the football stadium, therefore it 

would not qualify for a de minimis. 

Resource 3Resource 3Resource 3Resource 3————NonNonNonNon----Recreational ResourceRecreational ResourceRecreational ResourceRecreational Resource    

ROW is required from property in front of the school.  There 

are no recreational facilities at this location, therefore Section 

4(f) would not apply. 

Resource 4Resource 4Resource 4Resource 4————Track and StadiumTrack and StadiumTrack and StadiumTrack and Stadium    

Additional ROW would be required from the school property 

adjacent to the football stadium.  The stadium is locked and 

not accessible to the public for use.  As the stadium is not 

open to the public, Section 4(f) would not apply. 
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Historic SitesHistoric SitesHistoric SitesHistoric Sites    
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Resources 1a or 1bResources 1a or 1bResources 1a or 1bResources 1a or 1b————Hypothetical Historic SitesHypothetical Historic SitesHypothetical Historic SitesHypothetical Historic Sites    

Historians determined the historic agricultural property to be 

eligible for listing in the National Register of Historic Places 

(NRHP) as a historic district. An intensive survey of the prop-

erty documented what features are “contributing” to the his-

toric district. Red areas show new ROW acquisitions to widen Red areas show new ROW acquisitions to widen Red areas show new ROW acquisitions to widen Red areas show new ROW acquisitions to widen 

existing roadways.  existing roadways.  existing roadways.  existing roadways.   

Scenario AScenario AScenario AScenario A――――The ROW acquisition does not affect any of the 

property’s “contributing” elements and only affects a small 

percentage of the overall property.  The State Historic Preser-

vation Office (OWJ) concurs that the proposed project would 

not adversely affect the features, attributes, or activities qual-

ifying the property for protection under Section 4(f).  The im-

pact is approved as de minimis. 

Scenario BScenario BScenario BScenario B――――The OWJ does not concur with the proposed de 

minimis finding, because the ROW take affects the historic 

entrance gate, masonry walls, and driveway and affects a 

sizeable percentage of the farm site.  As concurrence is re-

quired, the project does not qualify for a de minimis and 

TxDOT must proceed to the next level of 4(f) analysis. 
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Resource 2Resource 2Resource 2Resource 2————Downtown Historic DistrictDowntown Historic DistrictDowntown Historic DistrictDowntown Historic District    

Many Texas towns have downtown historic districts, such as 

one shown above in red. These may have one or more major 

TxDOT roadways running through the middle of them. The 

dots above show key properties within the district, either indi-

vidually designated as historic or as contributing to the dis-

trict. If planning for a project in such an area, TxDOT will have 

to determine whether there is a 4(f) use of the district as a 

whole or of any of the significant properties on their own.  

Scenario AScenario AScenario AScenario A—TxDOT plans to improve pedestrian access with 

updated sidewalks and curb ramps throughout a hypothetical 

downtown district requiring a corner clip and new ROW on 

one of the parcels with a historic building. Through the Sec-

tion 106 consultation process, the OWJ concurs there is no 

adverse effect. The impact is approved as de minimis.  

Scenario BScenario BScenario BScenario B————TxDOT plans to widen the highway through the 

middle of a historic district. Because of the concentration of 

contributing properties in the corridor, designers cannot 

avoiding taking ROW from one or more of them, but they min-

imize the take. The OWJ, however, does not concur that there 

will be no adverse effect to the district as a whole from the 

widening, which will more than double the size of the corridor 

in the quiet downtown. The project does not qualify for de 

minimis, and you must proceed to the next level of analysis.  
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Is there a limit to the amount of right of way that can be acquired  from a park or recreational property for the impact to qIs there a limit to the amount of right of way that can be acquired  from a park or recreational property for the impact to qIs there a limit to the amount of right of way that can be acquired  from a park or recreational property for the impact to qIs there a limit to the amount of right of way that can be acquired  from a park or recreational property for the impact to qualualualualify ify ify ify 

as de minimis?as de minimis?as de minimis?as de minimis?    

No.  The official with jurisdiction determines if the impact is de minimis with concurrence that the proposed project will not ad-

versely affect the features, attributes, or activities qualifying the property for protection under Section 4(f). 

Do areas acquired under de minimis have to be Do areas acquired under de minimis have to be Do areas acquired under de minimis have to be Do areas acquired under de minimis have to be     “unimproved,” i.e., without any amenities?“unimproved,” i.e., without any amenities?“unimproved,” i.e., without any amenities?“unimproved,” i.e., without any amenities?    

Impacts  to features on a 4(f) property may qualify as de minimis if a mitigation commitment is made to replace or improve the 

feature on the property and therefore results in no adverse effect  to the recreational activity.  As an example, a baseball field 

that would be partially displaced by a proposed project could be de minimis if TxDOT agreed to relocate the baseball field on the 

property so that the use would only be temporarily impacted.  An impact to an essential feature of the 4(f) property  that can not 

be mitigated and impacts the use of the property cannot be de minimis. 

Can a parking area be acquired under de minimis?Can a parking area be acquired under de minimis?Can a parking area be acquired under de minimis?Can a parking area be acquired under de minimis?    

Yes,  parking can be acquired if there are no adverse effects to public access and the official with jurisdiction concurs.  The take 

of an entire parking lot that is the only location for the public to park and access the property could not be processed as a de 

minimis. 

Does an easement need a de minimis determination?Does an easement need a de minimis determination?Does an easement need a de minimis determination?Does an easement need a de minimis determination?    

A permanent easement on a park or recreational property would require  a de minimis  determination.  A temporary easement 

would qualify as a 4(f) exception. 

What kind of information do the historians need to understand whether de minimis is an option under Section 4(f)?What kind of information do the historians need to understand whether de minimis is an option under Section 4(f)?What kind of information do the historians need to understand whether de minimis is an option under Section 4(f)?What kind of information do the historians need to understand whether de minimis is an option under Section 4(f)? 

Project details need to show how much of the property is being used (e.g. 1 acre out of 200 acres total in the parcel), as well as 
how close the project activities and/or ROW acquisition are to historic features on the property, including buildings, walls, fences, 
gates. Some projects may warrant protection notes added to plans to avoid and protect such features. Project details can be con-
veyed with aerial photographs with the current and proposed ROW overlaid, aerial photographs showing current and proposed 
pavement/project work, and photographs showing the area of the historic site to be used. 

How long will the De Minimis process take for a historic property?How long will the De Minimis process take for a historic property?How long will the De Minimis process take for a historic property?How long will the De Minimis process take for a historic property?    

TxDOT first seeks OWJ concurrence, which takes 20 days from the date we send them complete information. After that, preparing 
and getting approval on the De Minimis Checklist typically takes less than 30 days. 

How long will the De Minimis process take for a park or recreational property?How long will the De Minimis process take for a park or recreational property?How long will the De Minimis process take for a park or recreational property?How long will the De Minimis process take for a park or recreational property?    

TxDOT must first complete the public notice requirement before seeking OWJ concurrence.  The public notice requirement is typi-
cally completed through the project public hearing.  After the public notice requirement is completed and OWJ concurrence is 
obtained, preparing and getting approval on the De Minimis Checklist typically takes less than 30 days. 

What about minor effects to large engineered systems, like irrigation districts and floodways?What about minor effects to large engineered systems, like irrigation districts and floodways?What about minor effects to large engineered systems, like irrigation districts and floodways?What about minor effects to large engineered systems, like irrigation districts and floodways? 

TxDOT must document that the project effects will not compromise the overall system and that the project will only affect a small 
percentage or minor components of the system.  Typically, this means that the large system will continue to function as designed 
with only minimal changes or upgrades. 

I have a park that is also a historic property. Do I just need to do one de minimis checklist?I have a park that is also a historic property. Do I just need to do one de minimis checklist?I have a park that is also a historic property. Do I just need to do one de minimis checklist?I have a park that is also a historic property. Do I just need to do one de minimis checklist?    

Because approval requires separate OWJ concurrences, you need to do a checklist for the property for each category it is accord-
ed 4(f) protection. ENV’s Cultural Resources staff will handle the documentation and OWJ coordination for the historic property, 
but the district will also need to send the appropriate information to the OWJ for the park property and complete the relevant 

checklist. 
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