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Environmental Review for Transportation Projects

OVERVIEW

All projects with federal funding
require environmental review

and approval under the National
Environmental Policy Act of 1969
(NEPA). If there is no federal funding
or other federal nexus, the project is

subject to the Section 201.604, Texas

Transportation Code, and Chapter
2, Title 43, Texas Administrative
Code, which requires a NEPA-like
review. Two major purposes of
the environmental review process
are informed decision-making and
citizen involvement. Environmental
documentation is prepared to
demonstrate compliance with
environmental requirements

and provide the basis for project
approvals.

Each federal agency has its

own NEPA-compliant rules and
procedures. The Texas Department
of Transportation (TxDOT) works

under the rules and procedures of the

Federal Highway Administration. The
NEPA process typically begins when
TxDOT selects a project to advance
from an existing plan. Once the scope
of the project is defined, TxDOT will
determine whether to pursue the
path of a Categorical Exclusion (CE),
an Environmental Assessment (EA) or
an Environmental Impact Statement
(EIS).

DOCUMENTATION TYPES
Categorical Exclusions (CES)

¢ This category of documentation is
the most common and covers the
least complicated projects.

¢ Projects classified as categorical
exclusions require minimal
documentation, as long as that
documentation establishes no
effect on the environment and
compliance with all state and
federal laws and regulations.

e Examples of projects that typically
qualify as categorical exclusions
include: highway resurfacing,
sidewalk construction, installation
of landscaping, utility installations
along or across a transportation
facility, improvements to existing
rest areas or truck weigh stations,
and bridge rehabilitation.

Environmental Assessments
(EAs)

¢ Projects that are more complex and
may impact the human or natural
environment require a higher level
of analysis and documentation.

¢ EAs document the more thorough
analyses typically used for these
projects.

e The EA either establishes that
the effects of the project are
not significant or leads to the
production of the third and highest
level of documentation, the
Environmental Impact Statement.
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Environmental Impact
Statements (EISs)

e TXxDOT must prepare an EIS if it is
proposing a major federal action
significantly affecting the quality
of the human environment. The
regulatory requirements for an
EIS are more detailed than the
requirements for an EA or a
categorical exclusion.

¢ EISs are developed for major
construction projects, such as a
new freeway, and in-depth studies
are required to establish whether
or not the effects will be significant.

¢ EISs are the most complex
environmental assessment and may
require multiple years to complete.
The time required to produce
the document depends on the
scope, intensity and context of any
impacts.

Input from interested agencies and
the public is solicited throughout the
development of each documentation

type.

ENVIRONMENTAL
ANALYSES

In addition to the environmental
analysis required by NEPA, TxDOT
projects are subject to more than 60
separate statutory and regulatory
environmental requirements.

The environmental studies for a
project normally include investigating
impacts to wetlands, water

quality, vegetation, threatened or
endangered species, flood plains, air
and water quality, farmlands, parks,
cultural resources, communities
(including environmental justice
populations) and habitats. The
presence of hazardous materials and
the potential for increased traffic
noise are also studied.
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Environmental analyses may include
a variety of tasks and are scoped to
fit the potential effects of projects on
the environment. The scoping process
determines the type and level of
intensity of the tasks to be included
in the study. Environmental analysis
tasks typically include coordination
with other state or federal agencies,
public involvement, production of
technical reports and developing
plans for mitigating

areas, wildlife and waterfowl|
refuges or public and private
historical sites unless there is no
feasible and prudent alternative
to use of the land and the action
includes all possible planning to
minimize harm to the property.
Consultation is required when

a project has the potential to
affect a resource protected by this
subsection.

environmental impacts, if
any. The scoping process
also indicates the level

of documentation that
will be required to secure
environmental clearance
for a project.

OTHER PERMITS &
COORDINATION

TxDOT projects frequently
require coordination

with other agencies and
additional permits due to
federal requirements. Frequent types
of coordination and permits include:

e Section 404, Clean Water Act,
requires permits from the U.S.
Army Corps of Engineers when a
project includes activities that will
affect waters of the United States,
including wetlands.

e Section 106, National Historic
Preservation Act, requires
consultation with the State Historic
Preservation Officer when a project
might affect historic properties.

e The Endangered Species Act
requires consultation with the U.S.
Fish and Wildlife Service when a
project has potential to affect listed
species or their habitats.

e Section 4(f), federal Department
of Transportation Act of 1966,
prohibits the use of land from
publicly owned parks, recreational
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ENVIRONMENTAL PROCESS
IMPROVEMENTS &
STREAMLINING

The time required to complete the
environmental process has long
been a concern at both the state and
national levels. TxDOT focuses on
implementing improvements that
streamline the process.

NEPA Assignment

The current federal transportation
authorization act, known as Moving
Ahead for Progress in the 21st
Century (MAP-21), provides an
opportunity for states to be assigned
FHWA's responsibilities for making
final decisions regarding NEPA. During
the 83rd Legislature, Regular Session,
in 2013, Senate Bill 466 granted
TxDOT the necessary authority to
pursue NEPA Assignment.
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TxDOT approached NEPA Assignment
in two phases, beginning with
assignment of FHWA decision-making
responsibilities for CEs and later
applying for assignment of all FHWA
NEPA responsibilities. This approach
allowed TxDOT to be assigned the
majority of projects quickly, while
working toward the more complex
assignment.

e After SB 466 took effect on Jun.
14, 2013, TxDOT negotiated a
memorandum of understanding
(MOU) with the FHWA that
addresses assignment for the most-
common type of transportation
projects, those classified as
“Categorical Exclusions” (CEs).
Governor Rick Perry signed the
MOU on behalf of the State of Texas
in November 2013, and it took
effect on February 12, 2014.

e TxDOT and FHWA have tentatively
agreed on a draft MOU for
assignment of all NEPA decision-
making responsibilities, and FHWA
has published notice of its intent
to grant TxDOT’s NEPA assignment
application and enter into the draft
MOU. Public comment was due
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on Nov. 10, 2014, and FHWA will
consider any comments received
before finalizing the draft MOU.
At the time of writing, TxDOT
anticipated the final MOU to be
ready for execution by the end of
calendar year 2014.

e TxDOT expects that adoption of
the MOU governing CEs, EAs and
EISs will save the state and its local
transportation partners millions of
dollars. Those savings will result
from enabling TxDOT to develop
certain large, complex projects
more quickly, significantly reducing
the cost of inflation associated with
acquiring materials and right of way
for affected projects.

Process Improvements

e The approval of CEs has been
transferred from TxDOT'’s
Environmental Affairs Division to
TxDOT districts, thereby eliminating
the previous practice of project
handoffs.

e The CE process has been simplified
by using checklists instead of
environmental documents as the

basis for environmental approval.

e TxDOT emphasizes a collaborative
approach to projects, which is
intended to identify technical
errors early, so they do not become
sources of preventable delay during
environmental document approval
and to reduce sequential tasks and
associated handoffs.

e TxDOT is working towards
improving procedures and guidance
for environmental tasks to increase
predictability in the process
and reduce delays caused by
uncertainty.

PUBLIC INVOLVEMENT

During the environmental process,
TxDOT may hold meetings with
affected property owners when
project impacts are minor and limited
to no more than a few property
owners. Public meetings may be held
at any time to engage the public in
project development, while public
hearings are held for projects with
substantial public interest or more
intense impacts.

PROJECT COORDINATION

In the course of developing analyses
and documents, TxDOT must work
with and satisfy the requirements
of numerous state and federal
agencies, including the U.S. Army
Corps of Engineers, U.S. Fish and
Wildlife Service, U.S. Coast Guard,
U.S. Environmental Protection
Agency, the National Marine Fisheries
Service, and the Federal Highway
Administration. State agencies
include the Texas Commission on
Environmental Quality, the Texas
Parks and Wildlife Department, the
Texas Historical Commission, the
Texas General Land Office and the
Coastal Coordination Council.
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Agency Agreements and
Contracts

TxDOT substantially reduces the time
spent coordinating with state and
federal agencies, tribes, and other
parties by developing agreements
with these entities. The following
entities have entered into agreements
involving TxDOT to improve the
coordination process:

¢ Federal Highway Administration

¢ Texas Parks and Wildlife
Department

¢ Texas Historical Commission

e Texas Commission on
Environmental Quality

¢ U.S. Fish and Wildlife Service

e Advisory Council on Historic
Preservation

¢ 16 Native American tribes

TxDOT is working on a similar
agreement with the U.S. Army Corps
of Engineers, and continues to

coordinate with additional tribes to
develop agreements.

TxDOT also develops contracts with
agencies to provide funds in exchange
for expedited review services. TxDOT
currently has contracts with the
following entities:

e U.S. Fish and Wildlife Service
e Texas Historical Commission

e Texas Parks and Wildlife
Department
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TEXAS DEPARTMENT OF TRANSPORTATION

MISSION STATEMENT

Work with others to provide safe and reliable transportation solutions for Texas.

GOALS

¢ Maintain a safe system
e Address congestion
e Connect Texas communities

* Become best-in-class state agency

VALUES

e Trust

e Integrity

* Responsibility
* Excellence

e Service

This document is part of an educational series on transportation issues

produced by the Texas Department of Transportation.



