DESIGN-BUILD CONTRACT

ENERGY SECTOR ROADWAY REPAIR PROJECT

Between
Texas Department of Transportation
and

[DESIGN-BUILD CONTRACTOR]

Dated as of: ,2013

Texas Department of Transportation
Energy Sector Roadway Repair Project

September 27, 2013

RFP
Design-Build Contract



DESIGN-BUILD CONTRACT

Energy Sector Roadway Repair Project

TABLE OF CONTENTS
SECTION 1.  DEFINITIONS; DBC DOCUMENTS; INTERPRETATION OF DBC
DOCUMENTS ...ttt ettt ettt sttt et sb e sbesatesbeenne 2
1.1 DS 101131011 SRR 2
1.2 DBC Documents; Order Of PreCEAENCE .......oooouuvvviieeiiiiiiieiieeeee et 2
1.3 Computation Of PeTiOdS.......cccuviiiiiiieiiieeeiie ettt e e e e eaaeeen 3
1.4  Reference Information DOCUMENLS .........c.coviieiieriieiiieiieeiieeie et 3
1.5 Federal REqUITEMENLS. .....ccuviiiiieeiieeciie ettt e e e e e e eaneas 4
1.6 Incorporation Of ATCS ....cceieiiiiiiiiiecie ettt 4
1.7 TXDOT Monetary Obligations.........cccueeeiiieriieeiiieeiieeeieeeeeeeieeeereeeereeesreeesnreeens 4
SECTION 2.  OBLIGATIONS OF DB CONTRACTOR ......coooieiiiiiieieeiieeeeteee e 4
2.1 Performance REqQUITEMENLS ........cccuiieiiieeiiie et e 4
2.2 General Obligations 0f DB CONtractor ..........cccceecuieriieniieniienieeieesie e 6
SECTION 3. SUBMITTALS; DESIGN REQUIREMENTS AND DISCLAIMER;
ROLES OF PROJECT MANAGEMENT CONSULTANT AND
FHWA; GOVERNMENTAL APPROVALS ...ttt 7
3.1 Submittal, Review and Approval Terms and Procedures ..........cccccoeeveervenenniennenne. 7
3.2 Design REQUITEMENLS .....cccviieiiieeiiieeciie ettt ettt eree e e e sere e e abeeenneas 8
33 Responsibility for DESIZN........cccuiiiiiiiieiiieiecie et 8
3.4  Role of Program Manager and TXxDOT Consultants............cccceeeveerviieenieeeniieeenneenns 9
3.5 Role of and Cooperation with FHWA .........cccoiiiiiiiiieeeee e, 9
3.6 Governmental Approvals and Third Party Agreements...........ccceevevveercreeencieeennenn. 9
SECTION 4. TIME; PROJECT SCHEDULE AND PROGRESS .......cccoiiiiiiiiiieieeeeee, 10
4.1 Time of Essence; Notices 10 Proceed........ooovvvvvveiiiiiiiiiiiiiiiieeeeeeeeeeeeee e 10
4.2 Completion Deadlines..........cceeriieiiieniiiiieiieeieesie ettt s eee s 11
4.3 Scheduling of Design, Construction and Payment............cccceeeveeeeiiiniieenciieccies 11
4.4  Conditions to Commencement 0f CONStIUCtION........c.eevvieeiieriieriiieniieeieeiieeeeeieans 11
4.5 Recovery SChedule.........oooviiiiiiee e 12
4.6  Performance Evaluations ...........cccocceeriiiiiiiiiieiieie e 12
SECTION 5. CONTROL OF WORK .......cooiiiiiiiiieiiiee ettt 13
5.1 Control and Coordination of Work ..........ccccoeciiiiiiiiiiiieieeeee e 13
5.2 Y 11 2SR PSRUPRUPPRTI 13
53 Obligations to Minimize IMPaCES.........cceevieeiiieriieiiieiie ettt 13
5.4 Oversight, Inspection and Testing; Meetings..........cccveeevveeerieeniiieeniieenreeeevee e 13
5.5 Effect of Oversight, Spot Checks, Audits, Tests, Acceptances and
F N 07 5) 1021 R 14
5.6 Nonconforming WOrkK .........cccoeiiiiiiiiiiiiiiiciiee ettt 14
Texas Department of Transportation RFP
Energy Sector Roadway Repair Project i Design-Build Contract

September 27, 2013



SECTION 6.  ACCESS TO SITE; UTILITY ADJUSTMENTS; ENVIRONMENTAL

COMPLIANCE ...ttt ettt sttt e e naeeneeneas 15
6.1 Acquisition of Project ROW ........oooiiiiiiiiiiieiiceeee e 15
6.2 COStS OF ACQUISITIONS ...eeuvieeeiiiieeieeeeiieesieeeeteeesireeeseteeesaeeeseeesbaeesseeensseeessseeenssens 15
6.3 Delays Regarding the Acquisition of Final Design ROW ...........ccccooviiiiiiniiennnnnn. 15
6.4  Access to ProjeCt ROW .....oooiiiiiiice ettt e 16
6.5  Utility AdJUSTMENLS ...eoviiiiiiiiieeiieeie ettt ettt ettt e e e beesaaeenseesaseenseeas 16
6.6  Hazardous Materials Management..........c..ceeueeeruieeerieeeiieeeiiieesieeesveeeeveeesneeeneneas 21
6.7  Environmental COmPlIance. ..........ccueevuiiriiiiiieniieiieeie ettt 22
SECTION 7.  CONTRACTING AND LABOR PRACTICES ......cccooiiieieeeeeeeeeeeeee 23
7.1 DBE REQUITEIMENTS.......eiiiieiiieiiieiieeieeeiieeieesiee et eieeeveeseeesbeesseeenbeeseessseenseesnseenne 23
7.2 Non-Discrimination; Equal Employment Opportunity..........ccccccveevcvveencieeenveeennnen. 24
7.3 SUDCONIIACES .....evieiiieiiie ettt ettt ettt et esaaeesbeessaeeteessbeenseennnes 24
7.4  Key Personnel; Qualifications of EMplOyees ..........ccceevvieeiiieniieeniieecee e, 25
7.5  Responsibility for DB Contractor-Related Entities..........ccccoeoieriierieniiieniienieeens 27
7.6 Subcontracts with AffIlIates..........cooiiiiiiiiii e 27
7.7 Labor Standards ...........coocuiiiiiiiiee et et 27
7.8 Ethical Standards............ooooiiiiiiiii e 28
7.9  Job Training and Small Business Opportunity Plan ..............cccoecvieiiiniiinienieenen. 29
7.10  Prevailing WaZES .....cccueeeciiieeiieeciie ettt e et e e s aae e saae e sabee e enbeeennneeeneeas 29
TIT UNTOTINS Lottt ettt ettt e e bt e st e ebeesabeenseessbeenseessseanseassseenseans 29
SECTION 8. PERFORMANCE, PAYMENT, RETAINAGE AND WARRANTY
BONDS; GUARANTEES ...t 30
8.1 Provision 0f BOndS ........cooeiiiiiiiiii e 30
8.2  No Relief Of Liability .....ccceeviiiiieiiiiiieiiecie ettt 31
8.3 GUATANTY ..ttt e e et e e e et e e e s ete e e e ettt e e eenbaeeeesnnsaeesennsseeeeannsneens 31
SECTION 9. INSURANCE ......ooiiiiitete ettt ettt sttt st 31
9.1 General Insurance REqUITEMENTES .........cccvereriieeriieeiie et 31
0.2 Prosecution Of ClaimS ......c.ccoiiiiiiiiiiiiierie ettt ettt ettt ebeeseeeensee s 36
9.3 DISCIAIMET ...ttt st ettt et st e s 37
SECTION 10. TITLE; SITE SECURITY; MAINTENANCE DURING
CONSTRUCTION ...ttt ettt ettt s eaeeneeseeenseeneenees 37
LOT  THEIE ceeeeeeeeee ettt ettt et st b ettt sbe et st e b e b 37
JO.2  SIEE SECUIILY .uvveeeirieeiieeeeiieeeeteeestteeeteeeeteeesteeessbeeessseeessseesssaeesnseaessseeessseeensseesnssens 37
10.3  Risk of Loss or Damage; Maintenance and Repair of Work .........ccccoeeverienennnen. 37
SECTION 11. WARRANTIES ... .ottt ettt s 38
L1.T WAITANTIES ...eeeevieiieeiieeiie ettt ettt et et e et e st e et esaaeebaesabeesseessseenseesnbaenseesnsennseans 38
11.2  Applicability of Warranties to Re-Done Work ...........cccooveiviiiiiiiiinciiieeee, 40
11.3  Subcontractor Warranti€s..........cveeueeruierieeriieniieiieeeeeiiesteeieesreeseessaeeaeessnesseens 40
11.4  Effect of TXDOT Activities 0n Warranti€s ..........cceeeveereeerieenieenieesieeneeesieeseesneeans 41
11.5 No Limitation of Liability ........ccceeeiiiiiiiiiiiieiiieiieee ettt 41
11.6  Damages for Breach of Warranty ...........ccccoccvveriiiieiiie i 41
Texas Department of Transportation RFP
Energy Sector Roadway Repair Project ii Design-Build Contract

September 27, 2013



SECTION 12.  PAYMENT FOR SERVICES ........cccooiiiiiiiiiiiiiiccccceeeeeee 41

L21  PIICR. ettt ettt ettt et ettt e 41
12.2  Invoicing and Payment..........ccceoiiriiiiiieniieiieeie ettt ae e 43
12.3  Deductions, Exclusions and Limitations on Payment...........c.ccccceeveveencieenieeennen. 45
124 FiNal PAYMENL.....c..iiiiiiiiiiiieiieeiiece ettt ettt e et esibeebeessseensaens 47
12.5 Payment t0 SUDCONTIACTOTS.......eeiiuiieeiieeeiieecieeeeiee et e erere e e e ereeesreeesreeesereeenaneas 48
L2.6  DISPULES ...eeiuiieiieeiii ettt ettt ettt et e st e e bt e st e esbeesabeebaesabeesbeeenbeenbeeenbeenseeenseeseans 48
12.7  Progress Payment Certificate ...........cccceeevveeeeurennne. Error! Bookmark not defined.
SECTION 13. CHANGES IN THE WORK ......cociiiiiiiiiiiiieeeteeeeeee e 48
13.1  Circumstances Under Which Change Orders May Be Issued .........c.cccccvvvvvennneen. 49
13.2  TxDOT-Initiated Change OTders ..........ccceerieriieriieriieeiieeieeiee et eee e e 50
13.3 DB Contractor-Requested Change Orders ............ccecveeevieeeiiieeiiieeie e, 51
13.4  Contents Of Change OTAETsS ..........cccuieruieriieriieiiieiie et eteeiee e e ete e saeeeee e 53
13.5  Change Order PriCINg......cccceeoiieeiieeeieeeiee ettt ettt eree e e e e e e eaneas 53
13.6 Time and Materials Change Orders ............ccovvuieriiiiiiieiieiiieie et 55
13.7 Change Orders for Differing Site Conditions, Utilities, Force Majeure
Events, and Hazardous MaterialS............ooviiiiviiiiiiiieeiiiieeecieiieeeeeeeeeeeiieeeee e 57
13.8 Matters Not Eligible for Change Orders and Waiver...........ccccoeeveevcieeccieeenieeeeen. 60
13,9 DISPULES ...eeiiieiiieeiieeiee ettt ettt et e ettt e et e e b eestbeebeeeabeenbeeenbeenbeeenbeenbeeenbeesaens 60
13.10 Changes Not Requiring Change Order ............ccccveeeriieerieeeiiieeiee e 61
SECTION 14.  SUSPENSION. ... ..ottt sttt sttt sttt sbee b e 61
14.1  Suspensions fOr CONVENIEINCE .........ecvuiierieeeriieeriieeeieeerieeeireesreeesaeeesseeessseeenssens 61
14.2  SuSpensions fOr CaAUSE........ccccuieriieriieriieeieeiie ettt ete et ste et esaeebeesrbeebeessseeseens 61
14.3  Responsibilities of DB Contractor During Suspension Periods...........c.ccceevveennnee.. 62
SECTION 15. TERMINATION FOR CONVENIENCE; TERMINATION BASED ON
DELAY IN NTPS ...ttt sttt st 62
15.1 Termination fOr CONVENICINCE .......ccueeruieriieriieiiieiieeieeniiesteeieesreeseesbeeseeseneenseens 62
15.2 DB Contractor’s Responsibilities After Receipt of Notice of Termination............ 62
15.3  Settlement Proposal.........cccoiiiiiiiiiiiiieiieciecee ettt 64
154 Amount of Negotiated Termination Settlement.............ccceeevieviiiencieencieenieeeen. 64
15.5 No Agreement as to Amount of Termination Settlement ..........ccccceceveeverieneennen. 64
15.6  Reduction in AMount Of Claim ........cooeeiiiiiiiiiiiieeecee e 66
I5.7  SUDCONITACES ..ottt sttt ettt et sae et st esbe et 66
15.8 Termination Based on Delay to Issuance of NTPS .......cccccoeeiiiviiiinciiiicieeieeee, 66
15.9 No Consequential Damages .........cccueeruieriieiiieiiieiieeie ettt et see e eteesaeesreeneeens 67
15.10 NO WalVer; REICASE......coooiiieeeiiiii e eaans 67
15.11 Dispute RESOIULION ....couviiiiiiiiiieiieeieeiie ettt ettt ettt sibe e e seaeensaens 67
15.12  AlIOWabIity OF COSES ..viiiuiiieiiieeiiiieciieeeieeeeiee ettt eee e et e e e e et e e s reeesnreeenneas 67
SECTION 16. DEFAULT; REMEDIES........cooiiiiiitiiiteectesee ettt 67
16.1 Default of DB CONtractor.........cccooiiieiieiiiiiieite ettt 67
16.2 TxDOT Remedies for DB Contractor Default.............cccoeoiieiiiiiiiiiiniicieieeee 69
16.3  Event of Default Due Solely to DB Contractor’s Failure to Achieve
Completion Deadlines.........c.cevvieiieriieiierie e e 72
16.4 Right to Stop Work for Failure by TxDOT to Make Undisputed Payment............ 72
Texas Department of Transportation RFP
Energy Sector Roadway Repair Project iii Design-Build Contract

September 27, 2013



SECTION 17. LIQUIDATED DAMAGES AND LIMITATION OF LIABILITY ....ccccceeviennnnne. 72

17.1  Liquidated Damages Respecting Delays..........coccvveeviiieiiiieiiiecieecee e, 72
17.2  Acknowledgements Regarding Liquidated Damages ...........cccceeeveevieniieniienieennene 73
17.3  Payment; Satisfaction; Waiver; Non-Exclusive Remedy ..........ccccoeevvvviiiiniinnnnen. 73
17.4  Limitation of DB Contractor’s Liability ........ccccceeeeiiiieniiiiiiiienieeieceeeeeee e 74
17.5 Limitation on Consequential Damages ...........cccccveeeviieeiiieeiiieciee e 74
SECTION 18. INDEMNIFICATION .....cctiittiiiiiiieiieniteteeteste ettt st st 75
18.1 Indemnity by DB CONtraCtor.......c..ceeeuiieiiiieiiieeciieeciee ettt veeesevee e 75
18.2  Defense and Indemnification Procedures............cccoeevveenieiiieniieniienieniieee e 77
SECTION 19. PARTNERING AND DISPUTE RESOLUTION ......cccoeiiiiiiieieeierieeeeeeee 79
19.1 General Dispute Resolution ProvisSions ...........ccceceeecieerieniieniienieeiieeie e 79
19.2  PATtNEIING ...eeeeevieieiiieeeiiee ettt e et e e e st e e ete e e s tbee e saeeesaeeessaeesnsaeesnseeessseeensseeensseas 79
19.3  Dispute Resolution Procedures ............coocuieiieiiieiieniieiiecieeiteee et 79
19.4 Dispute Resolution: Additional Requirements for Subcontractor
DISPULES ..ttt ettt ettt ettt et et e et e st e eabe e st e eabeeseeenbeeseeenbeenseesnseenseesnseenne 79
19.5 Mediation or Other Alternative Dispute Resolution ............ccceeveveeveieecciecnieeeneen. 80
19.6  Subsequent ProCeedings........c.ccvieeiieiiieiiieiieeie ettt 80
19.7  Continuation of Disputed WOrk .........c.coooiiieiiiiiiiiieiieeeeee e 81
19.8 Records Related to Claims and DiSPULes .........c.eevueerieeriieiiieiieeieeiie e 81
L9.9  INEETEST..ceiuiiiiitieet ettt ettt e st e s ittt e e e 81
L9.10  AttOTNEY FEES ...eiiuiiiiiiiie ittt et sttt e e e e 81
SECTION 20. COMPLETION AND ACCEPTANCE; EARLY OPENING ........cccccvevieierirnnne. 81
20.1  Substantial COMPIELION .......ecvieiiieiieriieeie ettt sae e 81
20.2  PUNCh LISttt 82
20.3  FiNAl ACCEPIANCE ....oouvieuiieiieeiieciie ettt et eite ettt ettt e e te et e snb e e beesnbeenseesnseenseens 83
20.4  Early OPENING .....cccueeeviiiieiiieeeiieecieeeetee ettt e ettt e e teeesseeesaaeessbeeessseeensseeesnseeensseeennns 84
20.5  Clayton Act ASSIZNIMENL ......ccueeruiieiiieriieeieesiieeiteestteeteesteeereesteessbeesseesseeseesnseenseens 84
SECTION 21. RECORDS AND AUDITS; OWNERSHIP OF DOCUMENTS AND
INTELLECTUAL PROPERTY ..ottt 84
21.1  Escrowed Proposal DOCUMENLS.........cccueeeeuiiieiiieeiiieciieeeieeeeiee e eiee e 84
21.2  Financial Reporting ReqUITEMENtS. ........cc.eeviieiiierieeieerie et 86
21.3  Maintenance and Inspection of Records ...........cooevvieriiiiniiiiniiieenieccee e 87
214 AUAIES .ottt et sttt et e 88
21.5 Public InfOrmation ACt........cooiiiiiiiiiie e 88
21.6  Ownership 0f DOCUMENLS.........cccvieiiieriiieiieiie ettt ettt e eae e seaeenee s 89
21.7  Intellectual ProPerty ....c..cccueeeiiiieiiie ettt e e neee e 89
SECTION 22. VALUE ENGINEERING ......ccciiiiiiiiiiiiiiieieeeteeee e 91
221 GONETAL ..ttt ettt st e st e bee 91
22.2  Required INfOrmation ...........ccceeeieeiiieniieiiieieeieete ettt 91
22.3  TxDOT Review and APProval .........cccueeeciieeiiieeiiiecieecee et 91
224 Price AdJUSTMENL....cc.eiiiiiiiiiiiiieiie ettt et eetee ettt e et teeebe e seesnbe e seesnbeenseesnseenseens 92
22.5 Use Of VES BY TXDOT ...ttt 92
Texas Department of Transportation RFP
Energy Sector Roadway Repair Project iv Design-Build Contract

September 27, 2013



SECTION 23.

COOPERATION AND COORDINATION WITH OTHER

CONTRACTORS AND ADJACENT PROPERTY OWNERS.........cccoviirenne. 92
23.1 Cooperation with Other CONtraCtors ..........cccueeeuierireiiierieeieesie ettt eiee e eeens 92
23.2  Interference by Other CONtraCtorS.......c.eeeereeeiuieeeiiieriieeeieeeeieeeeiee e e esreeeseeee e 92
23.3  Coordination with Utility Owners and Adjacent Property Owners ........................ 93
SECTION 24. MISCELLANEOUS PROVISIONS .....c.oiiiiiiieeeeeee et 93
24.1 Representations and Warranti€s ..........c.eeeueerueeeiiienieeiieenieeieesiesreesieesseesseesveenseens 93
24.2  Survival of Representations and Warranties ...........ccecveeeeueeerciieencieeesiieeesvee e 95
243 AMENAMENLS .oueiiiiiiiiieeiierieeteet ettt ettt ettt ettt b ettt e eae 95
244 WATVET .ttt ettt et e h e et h e st e e bt e e abe e bt e eab e e bt e sabe e bt e sateebeens 95
24.5  Independent CONACTOT ........ccuteriieiiieriieeteeniie et esiteeteesteeeteesteesebeenseeenseenseesnseeseens 95
24.6  Successors and Assigns; Change of Control............ccceeevviierciieencieeecie e, 95
247  Change of Organization OF NAIME ..........cceerieeiiienieeiieeniie e eiie et enieeeaeeieeseeeeens 96
24.8  Designation of Representatives; Cooperation with Representatives....................... 96
24,9 SUIVIVAL oottt ettt st 96
24.10 Limitation on Third Party Beneficiaries .........ccccocvuvrriieeeiiiinciiieciie e 97
24.11 No Personal Liability of TxXDOT Employees; Limitation on State’s
| 3321 o1 1 2RSSR 97
24,12 GOVEINING LAW...c.tiiiiiiiiiiiiiciieeie ettt ettt ettt et e ete et e eabeeseesnbeenseesnseenseens 97
24.13 Notices and COMMUNICATIONS .....eeeuvierieeriieriieeiieniieateenteeeteesteesreeseeesteeseeseesnseens 97
24,14 TAXES cueeeueeeuteeiee ettt ettt ettt ettt ettt et e b et b e sat e e bt st e bt e saeeeneens 99
24.15 Interest on Amounts Due and OWING.......cc.ceevveeriiiieiiieeniieesiie et 99
24.16 Integration of DBC DOCUMENLS .......ccciiiiiiiiiieeiieiieeieeriie ettt 99
2417 SEVEIADIIILY .oeeciiiieeiiieeiie ettt e ee e st e e e e ae e e e b e e e nabeeennaaeens 100
24,18 HEAAINES ..ccuveeeeiieiieeieeie ettt ettt ettt saa e e bt essaeebeeeabeenbeeesbeenseesnaeenne 100
24.19 ENtire AGIEEIMENT .....cccviiieiiieeiiieeciieeeeteeeteeetteeetteeeteeesseeesseeesseeessseeessseesnsseeens 100
2420 COUNLETPATLS ....evveeiiieeiieeeriieeesteeesiteeeiteeeiteestteestteesbteesabeeesabeeessseessnseesnaseesnnseesas 100
Texas Department of Transportation RFP
Energy Sector Roadway Repair Project v Design-Build Contract

September 27, 2013



LIST OF EXHIBITS

EXHIBIT 1 Abbreviations and Definitions; Interpretation

EXHIBIT 2 DB Contractor’s Proposal Commitments and ATCs

EXHIBIT 3 Federal Requirements

EXHIBIT 4 TxDOT-Provided Approvals

EXHIBIT 5 Maximum Payment Schedule

EXHIBIT 6 TxDOT’s Disadvantaged Business Enterprise (DBE) Special Provisions
EXHIBIT 7 DB Contractor’s DBE Performance Plan

EXHIBIT 8 DB Contractor’s Job Training / Small Business Opportunity Plan
EXHIBIT 9 Performance Bond

EXHIBIT 10 Payment Bond

EXHIBIT 11 Retainage Bond

EXHIBIT 12 Warranty Bond

EXHIBIT 13 Form of Guaranty

EXHIBIT 14 Insurance Coverage Requirements

EXHIBIT 15 Form of Draw Request and Certificate

EXHIBIT 16 Form of Change Order

EXHIBIT 17 Initial Designation of Authorized Representatives

EXHIBIT 18 Progress Payment Certificate

EXHIBIT 19 Key Subcontractors

EXHIBIT 20 Locations

Texas Department of Transportation RFP
Energy Sector Roadway Repair Project Vi Design-Build Contract

September 27, 2013



DESIGN-BUILD CONTRACT
Energy Sector Roadway Repair Project

This Design-Build Contract (this “Design-Build Contract” or this “DBC”) is entered into
by and between the Texas Department of Transportation, a public agency of the State of Texas
(“TxDOT”), and ,a (the “Design-Build
Contractor” or “DB Contractor”), effective as of , 2013,

RECITALS

A. The State of Texas desires to facilitate private sector participation in the
development of the State’s transportation system via design-build agreements, and to accomplish
this purpose, the Texas Legislature has enacted Transportation Code, Chapter 223, Subchapter F
(the “Code”) and TxDOT has adopted subchapter I in Chapter 9 of Title 43, Texas Administrative
Code, relating to design-build contracts (the “Rules™) to accomplish this purpose.

B. TxDOT wishes to enter into an agreement with a design-build contractor to design
and construct improvements to each of the site locations (the “Locations” and all such Locations
together are referred to as the “Project”) identified on Exhibit 20 for the purpose of providing
maintenance improvements and safety improvements, including repairs to roadways and bridges
within the State highway system damaged by oversize vehicles, overweight loads, or by above
normal vehicle usage in the development and production of energy resources.

C. Pursuant to the Code and the Rules, TxDOT issued a Request for Qualifications (as
amended, the “RFQ”) on August 2, 2013.

D. TxDOT received seven qualification statements on August 29, 2013 and
subsequently shortlisted [ | proposers.

E.  On September 27, 2013, TxDOT issued to the shortlisted proposers a Request for
Proposals (as subsequently amended by addenda, the “RFP”) to design and construct the Project.

F.  On or before [November 20, 2013], TxDOT received responses to the RFP,
including the response of DB Contractor (the “Proposal”).

G. A proposal evaluation committee, comprised of TxDOT personnel, determined that
DB Contractor was the proposer which best met the selection criteria contained in the RFP and that
the Proposal was the one which provided the best value to the State of Texas.

H. On [ ], the Texas Transportation Commission accepted the
recommendation of the Executive Director and the RFP evaluation committee and authorized
TxDOT staff to negotiate this Design-Build Contract.

J. This Design-Build Contract and the other DBC Documents collectively constitute a
comprehensive design-build contract as contemplated under the Code and the Rules, and are entered
into in accordance with the provisions of the RFP.

K. The Executive Director of TxDOT has been authorized to enter into this Design-
Build Contract pursuant to the Code, the Rules and the Texas Transportation Commission Minute
Order [ ], dated [ ].

L. The Parties intend for this Design-Build Contract to be a lump sum design-build
agreement obligating DB Contractor to perform all work necessary to obtain completion of the
Project by the deadlines specified herein for the Price, subject only to certain specified limited
exceptions. In order to allow TxDOT to budget for and finance the Project and to reduce the risk of
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cost overruns, this Design-Build Contract includes restrictions affecting DB Contractor’s ability to
make claims for increases to the Price or extensions of the Completion Deadlines. DB Contractor
has agreed in this Design-Build Contract to assume such responsibilities and risks and has reflected
the assumption of such responsibilities and risks in the Price.

M. TxDOT has provided to the DB Contractor in the Reference Information Documents
signed and sealed final design plans for each Location of the Project (the “Final Design
Documents™). Subject to approved Deviations or approved ATCs, the Final Design Plans are to be
used by the DB Contractor as the basis for the construction of the Project.

NOW, THEREFORE, in consideration of the sums to be paid to DB Contractor by
TxDOT, the Work to be performed by DB Contractor, the foregoing premises and the covenants
and agreements set forth herein, the Parties hereby agree as follows:

SECTION 1. DEFINITIONS; DBC DOCUMENTS;
INTERPRETATION OF DBC DOCUMENTS

1.1 Definitions
Exhibit 1 hereto contains the meaning of various terms used in the DBC Documents.
1.2 DBC Documents; Order of Precedence

The term “DBC Documents” shall mean the documents listed in this Section 1.2. Each of the DBC
Documents is an essential part of the agreement between the Parties, and a requirement occurring in
one is as binding as though occurring in all. The DBC Documents are intended to be
complementary and to describe and provide for a complete agreement.

1.2.1 In the event of any conflict among the DBC Documents, the order of
precedence shall be as set forth below:

1.  Change Orders and DBC Document amendments (excluding amendments to
the Technical Provisions), and all exhibits and attachments thereto;

2. This Design-Build Contract (or DBC), including all exhibits hereto and the
executed originals of exhibits that are contracts, but excluding Exhibit 2);

3. Technical Provisions amendments, and all exhibits and attachments to such
amendments;

4, The Technical Provisions, and all exhibits and attachments to the Technical
Provisions;

5. DB Contractor’s Proposal Commitments and ATCs (as set forth in Exhibit 2);
and

6.  The Final Design Documents, provided that: (a) specifications contained
therein shall have precedence over plans; and (b) any other Deviations approved in accordance with
this DBC with respect to the Final Design Documents shall have priority over conflicting
requirements of other DBC Documents only to the extent that the conflicts are specifically
identified to TxDOT by DB Contractor and such Deviations are approved by TxDOT in writing.

1.2.2 Notwithstanding the order of precedence among DBC Documents set forth in
Section 1.2.1, in the event and to the extent that Exhibit 2 expressly specifies that it is intended to
supersede specific provisions of the DBC Documents, Exhibit 2 shall control over the specified

provisions. Moreover, if the Proposal includes statements, offers, terms, concepts and designs that
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can reasonably be interpreted as offers to provide higher quality items than otherwise required by
the DBC Documents or to perform services or meet standards in addition to or better than those
otherwise required, or otherwise contains statements, offers, terms, concepts or designs which
TxDOT considers to be more advantageous than the requirements of the other DBC Documents, all
such statements, offers, terms, concepts or designs shall be considered DBC Document
requirements and shall have the priority of DBC amendments and Technical Provision amendments,
as applicable.

1.2.3 Portions of the Reference Information Documents, including the Final Design
Documents, are referenced in the DBC Documents for the purpose of defining requirements of the
DBC Documents. The Reference Information Documents shall be deemed incorporated in the DBC
Documents to the extent that they are so referenced, with the same order of priority as the DBC
Document in which the reference occurs.

1.24 Additional details contained in a lower priority DBC Document will control
except to the extent they irreconcilably conflict with the requirements of the higher level DBC
Document.

1.2.5 Notwithstanding the order of precedence among DBC Documents set forth in
this Section 1.2, other than Section 1.2.2, if a DBC Document contains differing provisions on the
same subject matter than another DBC Document, the provisions that establish the higher quality,
manner or method of performing the Work or use more stringent standards will prevail. Further, in
the event of a conflict among any standards, criteria, requirements, conditions, procedures,
specifications or other provisions applicable to the Project established by reference to a described
manual or publication within a DBC Document or set of DBC Documents, the standard, criterion,
requirement, condition, procedure, specification or other provision offering higher quality or better
performance will apply, unless TxDOT in its sole discretion, approves otherwise in writing. If
either Party becomes aware of any such conflict, it shall promptly notify the other party of the
conflict. TxDOT shall issue a written determination respecting which of the conflicting items is to
apply promptly after it becomes aware of any such conflict.

1.2.6 In the event of any conflict, ambiguity or inconsistency between the Project
Management Plan and any of the DBC Documents, the latter shall take precedence and control.

1.3 Computation of Periods

If the date to perform any act or give any notice specified in the DBC Documents (including the last
date for performance or provision of notice “within” a specified time period) falls on a non-
Business Day, such act or notice may be timely performed on the next succeeding Business Day.
Notwithstanding the foregoing, requirements contained in the DBC Documents relating to actions to
be taken in the event of an emergency and other requirements for which it is clear that performance
is intended to occur on a non-Business Day, shall be performed as specified, even though the date in
question may fall on a non-Business Day.

1.4 Reference Information Documents

TxDOT has provided and disclosed the Reference Information Documents to DB Contractor.
Except as provided in Section 1.2.3, the Reference Information Documents are not mandatory or
binding on DB Contractor. Except as provided in Section 1.2.3, TxDOT does not represent or
warrant that the information contained in the Reference Information Documents is complete or
accurate or that such information is in conformity with the requirements of the DBC Documents,
Governmental Approvals or Laws. DB Contractor shall have no right to additional compensation or
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time extension based on any incompleteness or inaccuracy in the Reference Information
Documents.

1.5 Federal Requirements

DB Contractor shall comply and require its Subcontractors to comply with all federal requirements
applicable to transportation projects that receive federal-aid funding or other federal funds or credit,
including those requirements set forth in Exhibit 3, notwithstanding that the Project may not in fact
receive any federal-aid funding or other federal funds or credit. In the event of any conflict between
any applicable Federal Requirements and the other requirements of the DBC Documents, the
Federal Requirements shall prevail, take precedence and be in force over and against any such
conflicting provisions.

1.6 Incorporation of ATCs

1.6.1 If the DBC Documents incorporate any approved ATCs and either: (a) DB
Contractor does not comply with one or more TxDOT conditions of pre-approval for the ATC or
(b) DB Contractor does not obtain a third party approval required for the ATC, then DB Contractor
shall comply with the DBC Document requirements that would have been applicable but for the
ATC, including acquiring DB Contractor-Designated ROW necessary to comply with the DBC
Documents, without any increase in the Price, extension of the Completion Deadlines or any other
Change Order.

1.6.2 ATCs contained in proposals submitted by unsuccessful proposers may, in
TxDOT’s sole discretion, be presented to the DB Contractor as a Request for Change Proposal in
accordance with Section 13.2.1 of this DBC.

1.7 TxDOT Monetary Obligations

All TxDOT monetary obligations under the DBC Documents are subject to appropriation by the
Texas Legislature. This Section 1.8 applies to all monetary obligations of TxDOT set forth in the
DBC Documents, notwithstanding any contrary provisions of the DBC Documents. The DBC
Documents do not create a debt under the Texas Constitution.

SECTION 2. OBLIGATIONS OF DB CONTRACTOR
2.1 Performance Requirements
2.1.1 Performance of Work; Project Management Plan

2.1.1.1.  The Work shall include the design and construction of the Project as set
forth herein, conforming to the Final Design Documents for each Location. The Work shall comply
with all the requirements of the DBC Documents, except as otherwise approved in writing by
TxDOT. Subject to the terms of Section 13, the cost of all Work, including such materials, services
and efforts as are necessary for the Work, are included in the Price. DB Contractor is responsible
for all quality assurance and quality control activities necessary to manage the Work. DB
Contractor shall undertake all aspects of quality assurance and quality control for the Project and
Work in accordance with the approved Project Management Plan and Good Industry Practice. DB
Contractor shall carry out internal audits of the Project Management Plan at the times prescribed in
the Project Management Plan. DB Contractor shall cause each of its Subcontractors at every level
to comply with the applicable requirements of the approved Project Management Plan. In
accordance with the Project Management Plan, DB Contractor shall provide written notice to
TxDOT of the commencement of construction Work with respect to a Location not later than 10
days prior to such commencement of Work.
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2.1.1.2. DB Contractor shall develop the Project Management Plan as provided in
the Technical Provisions and its component parts, plans and other documentation in accordance
with the requirements set forth in Section 2 of the Technical Provisions and Good Industry Practice.
DB Contractor shall submit to TxDOT for approval, in its discretion, each component part, plan and
other documentation of the Project Management Plan and any proposed changes or additions to or
revisions of any such component part, plan or other documentation. TxDOT may propose any
change required to comply with Good Industry Practice or to reflect a change in working practice to
be implemented by DB Contractor.

2.1.1.3.  Except as described in the Technical Provisions, DB Contractor shall not
commence or permit the commencement of any aspect of the Work before the relevant component
parts, plans and other documentation of the Project Management Plan applicable to such Work have
been submitted to and approved by TxDOT.

2.1.2 Performance Standards; Deviations

2.1.2.1. DB Contractor shall furnish all aspects of the Work and shall construct
the Project and/or Utility Adjustments included in the Work as designed, free from defects (except
to the extent that such defects are inherent in prescriptive specifications required under the DBC
Documents) and in accordance with: (a) Good Industry Practice, (b) the requirements, terms and
conditions set forth in the DBC Documents, (c) the Project Schedule, (d) all Laws, (e) the
requirements, terms and conditions set forth in all Governmental Approvals, (f) the approved
Project Management Plan and all component plans prepared or to be prepared thereunder, and (g)
the Construction Documents, in each case taking into account the Project ROW limits and other
constraints affecting the Project.

2.1.2.2.  The Project construction shall be subject to certification pursuant to the
procedure contained in the approved Quality Management Plan.

2.1.2.3. DB Contractor acknowledges that prior to the Effective Date it had the
opportunity to identify any provisions of the Technical Provisions that are erroneous or create a
potentially unsafe condition, and the opportunity and duty to notify TxDOT in writing of such fact
and of the changes to the provision that DB Contractor believed were the minimum necessary to
render it correct and safe.

2.1.2.4. DB Contractor may apply for TxDOT approval of Deviations from
applicable Technical Provisions regarding the design or construction of the Project. All
applications shall be in writing. TxDOT shall consider in its sole discretion, but have no obligation
to approve, any such application. DB Contractor shall bear the burden of persuading TxDOT that
the Deviation sought constitutes sound and safe engineering consistent with Good Industry Practice
and achieves TxDOT’s applicable safety standards and criteria. No Deviation shall be deemed
approved or be effective unless and until stated in a written document signed by TxDOT’s
Authorized Representative. TxDOT’s denial or disapproval of a requested Deviation shall be final
and not subject to the dispute resolution procedures of this DBC.

2.1.2.5.  References in the Technical Provisions to manuals or other publications
governing the Work shall mean the most recent editions in effect as of the Proposal Due Date,
unless expressly provided otherwise. Any changes to the Technical Provisions related to the Work
shall be subject to the Change Order process for a TxDOT-Directed Change in accordance with
Section 13.
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2.1.2.6. New or revised Laws adopted after the Proposal Due Date that change,
add to or replace applicable standards, criteria, requirements, conditions, procedures, specifications
and other provisions, including Safety Standards, related to the Work, as well as revisions to
Technical Provisions to conform to such new or revised statutes or regulations, shall be treated as
Changes in Law rather than a TxXDOT change to Technical Provisions; however, the foregoing shall
not apply to new or revised statutes or regulations that also cause or constitute changes in
Adjustment Standards.

2.2 General Obligations of DB Contractor
DB Contractor, in addition to performing all other requirements of the DBC Documents, shall:

2.2.1 Provide all materials, equipment and labor and undertake all efforts necessary
or appropriate (excluding only those materials, services and efforts which the DBC Documents
expressly specify will be undertaken by TxDOT or other Persons) to construct the Project each
Location in accordance with the requirements of the DBC Documents so as to achieve Substantial
Completion and Final Acceptance by the applicable Completion Deadlines.

2.2.2 At all times provide a Project Manager approved by TxDOT who will: (a) have
full responsibility for the prosecution of the Work, (b) act as agent and be a single point of contact
in all matters on behalf of DB Contractor, (c) be present (or have an approved designee present) at
the Site at all times that Work is performed, and (d) be available to respond to TxDOT or its
Authorized Representatives.

2.2.3 Comply with, and require that all Subcontractors comply with, all requirements
of all applicable Laws, including Environmental Laws and the Americans with Disabilities Act of
1990 (42 U.S.C. § 12101 et seq.), as amended.

224 Cooperate with TxDOT, the Program Manager, and Governmental Entities
with jurisdiction in all matters relating to the Work, including their review, inspection and oversight
of the design and construction of the Project and the design and construction of the Utility
Adjustments.

2.2.5 Use commercially reasonable efforts to mitigate delay to the Project and
mitigate damages due to delay in all circumstances, including efforts to mitigate the need for any
Change Orders and the impact and/or magnitude of any Change Orders, to the extent possible,
including by re-sequencing, reallocating, or redeploying DB Contractor’s and its Subcontractors’
forces to other work, as appropriate.

2.2.6 Upon commencement of Construction Work at any Location, diligently pursue
and prosecute such Work to the Substantial Completion of each such Location.

2.2.7 Obtain and pay the cost of obtaining all Governmental Approvals required in
connection with the Project (except to the extent TxDOT has expressly agreed to be responsible
therefor under Section 6.9.1.).

2.3 Additional Locations

At TxDOT’s option, the scope of the Project may be expanded to include additional Locations upon
notice to DB Contractor, with adjustments to the Price and Completion Deadlines being determined
in accordance with Section 13. For any expansions of the Project exercised by TxDOT pursuant to
this Section 2.3 within one year following the Proposal Due Date with respect to any Locations
identified on Exhibit I to the ITP that are not included on Exhibit 20 to this DBC as of the Effective
Date, notwithstanding the terms of Section 13, the adjustment in the Price as a result of the exercise
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of TxDOT’s option to expand the scope of the Project to include any such Location shall equal the
lump-sum price identified by DB Contractor on Forms M-1.2 and M-1.3 submitted in response to
the RFP with respect to such applicable Location(s). For any expansions of the Project exercised by
TxDOT pursuant to this Section 2.3 prior to or upon issuance of NTP2 (but in no event later than
one year following the Proposal Due Date), with respect to any Locations identified on Exhibit I to
the ITP that are not included on Exhibit 20 to this DBC as of the Effective Date, notwithstanding
the terms of Section 13, the adjustment (if any) to the Completion Deadlines as a result of the
exercise of TxDOT’s option to expand the scope of the Project to include any such Location shall
derived from the Preliminary Baseline Project Schedule submitted by DB Contractor in response to
the RFP with respect to such applicable Location(s).

SECTION 3. SUBMITTALS; DESIGN REQUIREMENTS AND DISCLAIMER; ROLES
OF PROJECT MANAGEMENT CONSULTANT AND FHWA; GOVERNMENTAL
APPROVALS

3.1 Submittal, Review and Approval Terms and Procedures
3.1.1 General

3.1.1.1. In all cases where approvals, acceptance, consents or Submittals are
required to be provided by TxDOT hereunder, such approvals, acceptances, consents or Submittals
shall not be withheld or conditioned unreasonably, except in cases where a different standard (such
as a discretionary standard) is specified, and shall not be unreasonably delayed if no response time
is specified. If the reasonableness standard applies, then the expiration of any designated time
period without a decision from TxDOT shall permit the DB Contractor to deliver a written notice to
TxDOT stating that if TxDOT does not decide or act within five Business Days after receipt of the
notice, any further delay may constitute a TxDOT-Caused Delay for which DB Contractor may be
entitled to submit a Claim in accordance with Section 13.3.1.

3.1.1.2. If the DBC Documents provide for approval, consent or acceptance from
TxDOT in TxDOT’s sole, absolute, unfettered or good faith discretion, then (a) the expiration of
any designated time period without a decision from TxDOT shall be deemed to be a rejection and
(b) the decision of TxDOT shall not be subject to dispute resolution, form the basis of an adjustment
to the Price or Completion Deadline(s) or form the basis of any other Claim hereunder.

3.1.1.3.  Wherever in the DBC Documents DB Contractor is obligated to make a
Submittal to TxDOT, DB Contractor shall also concurrently submit a duplicate thereof to any
organization appointed by TxDOT to act on its behalf, as may be directed by TxDOT.

3.1.2 Time Periods

3.1.2.1.  If any provision of the DBC Documents expressly provides a time period
for TxDOT to act in connection with an approval, such period shall control. If no time period is
provided, subject to Section 3.1.2.2, TxDOT shall have 14 days to act after receiving a complete
Submittal.

3.1.2.2.  If at any given time TxDOT is in receipt of more than: (a) ten concurrent
Submittals in the aggregate (or other number of aggregate concurrent Submittals mutually agreed in
writing by TxDOT and DB Contractor) that are subject to TxDOT’s review and comment or
approval or (b) the maximum number of concurrent Submittals of any particular type set forth in
any other provision of the DBC Documents, TxDOT may extend the applicable period for it to act
to that period in which TxDOT can reasonably accommodate the Submittals under the
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circumstances. No such extension shall entitle DB Contractor to an adjustment to the Price or
Completion Deadline(s) or form the basis of any other Claim. Whenever TxDOT is in receipt of
excess concurrent Submittals, DB Contractor may establish by written notice to TxDOT an order of
priority for processing such Submittals; and TxDOT shall comply with such order of priority.

3.1.2.3.  All time periods for TxDOT to act shall be extended by the period of any
delay caused, in whole or in part, by the acts, omissions, negligence, intentional misconduct, or
breach of applicable Law, contract or Governmental Approval by any DB Contractor-Related
Entity.

3.1.3 Limitations on DB Contractor’s Right to Rely

Except as explicitly provided in the DBC, no review, comment on, objection, rejection,
approval, disapproval, acceptance, certification (including certificates of Substantial Completion
and Final Acceptance), concurrence monitoring, testing, inspection, spot checking, auditing or other
oversight by or on behalf of TxDOT, and no lack thereof by TxDOT, shall constitute acceptance of
materials or Work that fails to comply with the DBC Documents or waiver of any legal or equitable
right under the DBC Documents, at law, or in equity, except to the extent Nonconforming Work is
expressly accepted by TxDOT in its sole discretion and in accordance with Section 5.6.2.

3.2 Design Requirements

TxDOT has provided the Final Design Documents to the DB Contractor for use in connection with
the Project. DB Contractor shall construct the Project in accordance with the Final Design
Documents and the Construction Documents. The Final Design Documents may be changed only
with prior written approval of TxDOT. DB Contractor may modify the Construction Documents
without prior written approval of TxDOT, but must deliver the modifications to TxDOT in advance
of performance of the Work.

33 Responsibility for Design

TxDOT warrants that the design of the Project as reflected in the Final Design Documents, is
adequate for the construction of the Project. Immediately upon receipt of the Final Design
Documents, and before the DB Contractor begins any Work covered by those Final Design
Documents, DB Contractor will examine those documents for any Errors, omissions, or other
factors which would render the Project not constructible as designed. If any such Errors, omissions,
or other factors are discovered, then the DB Contractor shall immediately notify TxDOT in writing
and shall request in writing such further written explanations or directions from TxDOT as may be
necessary and shall comply with the explanations and directions provided. DB Contractor shall be
responsible for all Errors, omissions, and other factors in the Final Design Documents which render
the Project not constructible as designed, and of which DB Contractor was aware, or reasonably
should have been aware, and failed to provide written notice to TxDOT prior to beginning Work.
Notwithstanding the foregoing, to the extent that elements of the Final Design are modified by the
DB Contractor in accordance with the terms of this DBC, the DB Contractor shall have
responsibility for those portions of the design of the Project so modified by the DB Contractor. DB
Contractor acknowledges and agrees that if DB Contractor wishes to deviate from the Final Design,
it must specifically identify such modifications in writing to TxDOT in accordance with Section
2.1.2.4, provide justification for the deviation, and obtain specific written approval from TxDOT, in
its sole discretion, prior to use of such deviations. TxDOT represents that the Final Design ROW
limits as shown on the Final Design Documents for each Location are adequate for the designing
and development of the Project within those limits for such Location.
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34 Role of Program Manager and TxDOT Consultants

[ ] has been designated as TxDOT’s Program Manager. The Program Manager will
assist TxDOT in the management and oversight of the Project and the DBC Documents. DB
Contractor shall cooperate with the Program Manager and TxDOT’s staff and other consultants in
the exercise of their respective duties and responsibilities in connection with the Project.

3.5 Role of and Cooperation with FHWA

DB Contractor acknowledges and agrees that FHWA may have certain approval rights with respect
to the Project (including rights to approve the Project design and certain Change Orders), as well as
the right to provide certain oversight and technical services with respect to the Project. DB
Contractor shall cooperate with FHWA in the reasonable exercise of FHWA’s duties and
responsibilities in connection with the Project.

3.6 Governmental Approvals and Third Party Agreements

3.6.1 TxDOT is responsible for obtaining TxDOT-Provided Approvals (based on the
Final Design Documents) that it has not already obtained as of the Effective Date. DB Contractor
shall obtain all other Governmental Approvals, including any modifications, renewals and
extensions of the TxDOT-Provided Approvals, and, except to the extent the DBC Documents
expressly provide TxDOT is responsible therefor, all third party approvals and agreements required
in connection with the Project, the Project Right of Way or the Work. Prior to submitting any
application for a Governmental Approval, DB Contractor shall submit such application and
supporting material to TxDOT for approval or for review and comment, as specified in the
Technical Provisions.

3.6.2 If DB Contractor wishes to obtain Additional Properties, or desires any other
modification of or Deviation from any Governmental Approvals, including TxDOT-Provided
Approvals, DB Contractor shall first comply with, and obtain any consent or waiver required
pursuant to, then-existing agreements between TxDOT and other Governmental Entities. These
agreements include the documents that may be found on the following webpage:

www.txdot.gov/txdot_library/consultants _contractors/publications/environmental resources.htm

3.6.3 At DB Contractor’s request, TXDOT shall reasonably assist and cooperate with
DB Contractor in obtaining Governmental Approvals required to be obtained by DB Contractor
under the DBC Documents. DB Contractor shall fully reimburse TxDOT for all costs and expenses,
including TxDOT’s Recoverable Costs, TxDOT incurs in providing such cooperation and
assistance.

3.64 DB Contractor shall comply with all conditions imposed by and undertake all
actions required by and all actions necessary to maintain in full force and effect all Governmental
Approvals, except to the extent that responsibility for performance of such measures is expressly
assigned to TxDOT in the DBC Documents.

3.6.5 In the event that any Governmental Approvals required to be obtained by DB
Contractor must formally be issued in TxDOT’s name, DB Contractor shall undertake necessary
efforts to obtain such approvals subject to TxXDOT’s reasonable cooperation with DB Contractor, at
DB Contractor’s expense.

3.6.6 In the event that TxXDOT must act as the lead agency and directly coordinate
with a Governmental Entity in connection with obtaining Governmental Approvals that are the
responsibility of DB Contractor, DB Contractor shall provide all necessary support to facilitate the
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approval, mitigation or compliance process. Such support shall include conducting necessary field
investigations, surveys, and preparation of any required reports, documents and applications.

3.6.7 DB Contractor shall not enter into any agreement with any Governmental
Entity, Utility, railroad, property owner or other third party having regulatory jurisdiction over any
aspect of the Project or Work or having any property interest affected by the Project or the Work
that in any way purports to obligate TxDOT, unless TxDOT otherwise approves in writing in its
sole discretion. DB Contractor has no power or authority to enter into any such agreement with a
third party in the name or on behalf of TxDOT.

SECTION 4. TIME; PROJECT SCHEDULE AND PROGRESS
4.1 Time of Essence; Notices to Proceed

4.1.1 Time is of the essence in this Agreement. Except where this DBC expressly
provides for an extension of time, the time limitations set forth in the DBC Documents for DB
Contractor's performance of its covenants, conditions and obligations are of the essence, and DB
Contractor waives any right at law or in equity to tender or complete performance beyond the
applicable time period, or to require TxDOT to accept such performance.

4.1.2 Authorization allowing DB Contractor to proceed with the Work hereunder
shall be provided through TxDOT’s issuance of NTP1 and NTP2.

4.1.3 TxDOT anticipates issuing NTP1 concurrently with execution and delivery of
this DBC. Issuance of NTP1 authorizes DB Contractor to perform (or, continue performance of)
the portion of the Work that is necessary to obtain TxDOT’s approval of the component parts, plans
and documentation of the Project Management Plan that are labeled “A” in the column titled
“Required By” in Attachment 2-1 to the Technical Provisions. It also authorizes DB Contractor to
enter the Project ROW owned by TxDOT for the purpose of conducting surveys and site
investigations, including geotechnical, Hazardous Materials and Utilities investigations, subject to
limitations and conditions determined by TxDOT in its sole discretion.

4.14 TxDOT anticipates issuing NTP2 concurrently with TxDOT’s approval of all
the foregoing component parts, plans and documentation of the Project Management Plan and the
Project Schedule. Issuance of NTP2 authorizes DB Contractor to perform all other Work and
activities pertaining to the Project.

4.1.5 Notwithstanding Section 4.1.4, DB Contractor may request that TxDOT issue
NTP2 prior to approval of all component parts, plans and documentation of the Project Management
Plan and Project Schedule. In such event, TxDOT may, in its sole discretion, elect to issue NTP2
prior to satisfaction by DB Contractor of any particular condition(s) to NTP2. TxDOT may
condition such early issuance of NTP2 upon payment by DB Contractor to TxDOT the amount of
$1,000 for each day that NTP2 is issued and any condition to NTP2 remains unsatisfied.
Notwithstanding any early issuance of NTP2, DB Contractor shall not be permitted to commence
Construction Work on any portion of the Project until all the conditions to the commencement of
Construction Work set forth in Section 4.4 have been satisfied.
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4.2 Completion Deadlines
4.2.1 Substantial Completion Deadline

4.2.1.1. DB Contractor shall achieve Substantial Completion of the Project within
the time frames established in Exhibit 2. Said date for achieving Substantial Completion, as it may
be extended hereunder, is referred to herein as the “Substantial Completion Deadline.”

4.2.1.2.  If the Environmental Approval for any Location is not obtained within 90
days after NTP1, the Substantial Completion Deadline shall be extended by the number of days
between (i) the 90th day after issuance of NTP1 and (i1) the date on which TxDOT notifies DB
Contractor of the receipt of the Environmental Approval.

4.2.2 Final Acceptance Deadline

DB Contractor shall achieve Final Acceptance of the Project on or before 60 days after the
Substantial Completion Deadline. Said deadline for achieving Final Acceptance, as it may be
extended hereunder, are referred to herein each as a “Final Acceptance Deadline.”

4.3 Scheduling of Design, Construction and Payment
4.3.1 Project Schedule

The Work shall be undertaken and completed in accordance with the Project Schedule
prepared in conformance with the Technical Provisions. The Project Schedule shall be used by the
Parties for planning and monitoring the progress of the Work and as the basis for determining the
amount of monthly progress payments to be made to DB Contractor.

4.3.2 Float

All Float contained in the Project Schedule, as shown in the initial Project Baseline
Schedule or as generated thereafter, shall be considered a Project resource available to either Party
or both Parties as needed to absorb delays caused by any event, achieve schedule milestones,
interim completion dates and/or Completion Deadlines.

4.3.3 Maximum Payment Schedule

The Project Schedule shall provide for payment to be made solely on the basis of progress
by DB Contractor, subject to a cap on payments shown on the Maximum Payment Schedule
established for the Project. The aggregate amount of progress payments to DB Contractor
hereunder shall not exceed the amount allowed by the Maximum Payment Schedule at any time,
exclusive of payments for Change Order Work, without the prior written approval of TxDOT,
which approval may be withheld in its sole discretion. The Maximum Payment Schedule shall be
calculated based on the monthly expenditure rate set forth in Exhibit 5 for the Project.

4.4 Conditions to Commencement of Construction

Except to the extent expressly permitted in writing by TxDOT in its sole discretion, DB
Contractor shall not commence construction of the Project or applicable portion thereof until
TxDOT issues NTP2, and all of the following conditions have been satisfied:

(a) All Governmental Approvals necessary to begin Construction Work in the applicable
portion of the Project have been obtained, and DB Contractor has furnished to TxDOT fully
executed copies of such Governmental Approvals.

(b) Utility Adjustments included in the Construction Work have been identified,

conveyed to and recorded in favor of TxDOT, TxDOT has obtained possession thereof through

Texas Department of Transportation RFP
Energy Sector Roadway Repair Project 11 Design-Build Contract
September 27, 2013



eminent domain, or all necessary parties have validly executed and delivered a possession and use
agreement therefor on terms acceptable to TxDOT.

(©) Each Performance Bond, Payment Bond, and Retainage Bond, in form and from a
surety approved by TxDOT, required under Section 8 has been obtained and is in full force and
effect, and DB Contractor has delivered to TxDOT certified and conformed copies of the originals
of each such bond, with the original of each such bond delivered to DB Contractor.

(d) The Guarantees, if any, required under Section 8.3 have been obtained and delivered
to TxDOT. All insurance policies required under Section 9 have been obtained and are in full force
and effect, and DB Contractor has delivered to TxDOT written binding verifications of coverage
from the relevant issuers of such insurance policies.

(e) DB Contractor has caused to be developed and delivered to TxDOT and TxDOT has
approved the Project Management Plan. DB Contractor has delivered to TxDOT all Submittals
relating to the Construction Work required by the Project Management Plan or DBC Documents, in
the form and content required by the Project Management Plan or DBC Documents.

63} DB Contractor has adopted written policies establishing ethical standards of conduct
for all DB Contractor-Related Entities, including DB Contractor’s supervisory and management
personnel in dealing with: (a) TxDOT and the Program Manager and (b) employment relations, in
accordance with Section 7.8.

(2) There exists no uncured DB Contractor Default for which DB Contractor has
received written notice from TxDOT.

(h) DB Contractor has provided to TxDOT at least 10 days prior written notice of the
date DB Contractor determines that it will satisfy all of the conditions set forth in this Section 4.4..

(1) DB Contractor and TxDOT shall have completed a joint inspection of the existing
facilities, structures and environmentally sensitive areas in the vicinity of the Site but not included
as part of the Work under the Technical Provisions.

4.5 Recovery Schedule

4.5.1 If at any time, the Work on any Critical Path item is delayed for a period which
exceeds the greater of either 30 days in the aggregate or that number of days in the aggregate equal
to 5% of the days remaining until a Completion Deadline (including delays to which DB Contractor
may be entitled to a time extension under Section 13), then DB Contractor, upon TxDOT’s request,
shall prepare and submit to TxDOT for review and approval with the next Project Status Schedule
Update a Recovery Schedule demonstrating DB Contractor’s proposed plan to regain lost schedule
progress and to achieve the contractual milestones as they may be extended in accordance with this
DBC.

4.5.2 If DB Contractor fails to provide an acceptable Recovery Schedule as required
herein and in addition to any other rights and remedies in favor of TxDOT arising out of such
failure, DB Contractor shall have no right to receive progress payments until such time as DB
Contractor has prepared and TxDOT has approved such Recovery Schedule.

4.6 Performance Evaluations

TxDOT will conduct performance evaluations of the DB Contractor’s major team members,
consultants and subcontractors. These evaluations will be conducted annually at twelve month
intervals during the term of this DBC, upon termination of this DBC, and when TxDOT determines
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that work is materially behind schedule or not being performed according to the requirements of this
DBC. DB Contractor agrees to cooperate in the conducting of these evaluations.

SECTION 5. CONTROL OF WORK
5.1 Control and Coordination of Work

DB Contractor shall be solely responsible for and have control over the construction means,
methods, techniques, sequences, procedures and Site and Project Specific Locations safety and shall
be solely responsible for coordinating all portions of the Work under the DBC Documents, subject,
however, to all requirements contained in the DBC Documents.

5.2 Safety

DB Contractor shall take all reasonable precautions and be solely responsible for the safety of, and
shall provide protection to prevent damage, injury, or loss to, all persons on the Site and at each
Location or who would reasonably be expected to be affected by the Work, including individuals
performing Work, employees of TxDOT and its consultants, visitors to the Site and the Locations
and members of the traveling public who may be affected by the Work. DB Contractor shall at all
times comply with all health and safety requirements contained in the DBC Documents and the DB
Contractor’s Safety and Health Plan and all such requirements under applicable Law.

5.3 Obligations to Minimize Impacts

DB Contractor shall ensure that all of its activities and the activities of DB Contractor-Related
Entities are undertaken in a manner that will minimize the effect on surrounding property and the
traveling public to the maximum extent practicable.

5.4 Oversight, Inspection and Testing; Meetings
54.1 DB Contractor Inspection and Testing

DB Contractor shall perform the inspection, sampling, testing, quality control and quality
assurance necessary for DB Contractor to comply with its obligations under the DBC Documents.

5.4.2 Oversight by TxDOT and Others

5.4.2.1. TxDOT and its Authorized Representative shall have the right at all times
to monitor, inspect, sample, measure, attend, observe or conduct tests and investigations, and
conduct any other oversight respecting any part or aspect of the Project or the Work. TxDOT shall
have the right to attend and witness any tests and verifications to be conducted pursuant to the
Technical Provisions and applicable Management Plans. DB Contractor shall provide to TxDOT all
test results and reports within ten days after DB Contractor receives them.

5.4.2.2.  When any Utility Owner is to accept or pay for a portion of the cost of the
Work, its respective representatives have the right to oversee, inspect and/or test the work. Such
oversight, inspection and/or testing does not make such Person a party to this DBC nor will it
change the rights of the Parties.

5.4.2.3. DB Contractor shall not interfere with any review or oversight of
Submittals or of Work that the FHWA may desire to conduct.

54.3 Obligation to Uncover Finished Work

DB Contractor shall inform TxDOT in writing of any part of the Work which is about to
be covered and offer a full and adequate opportunity to TxDOT to inspect and test such part of the
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Work before it is covered. At all times before Final Acceptance, DB Contractor shall remove or
uncover such portions of the finished Work as directed by TxDOT.

5.4.4 Meetings

DB Contractor shall conduct regular progress meetings with TxDOT at least once a month
during the course of the Work. In addition, TxXDOT and DB Contractor, through their respective
Authorized Representatives, shall meet from time to time at the other Party’s request to discuss and
resolve matters relating to the Work or Project. DB Contractor shall schedule all meetings with
TxDOT at a date, time and place reasonably convenient to both Parties and, except in the case of
urgency, shall provide TxDOT with written notice and a meeting agenda at least three Business
Days in advance of each meeting.

5.5 Effect of Oversight, Spot Checks, Audits, Tests, Acceptances and Approvals

The oversight, spot checks, inspections, verifications, audits, tests, reviews, acceptances and
approvals conducted by TxDOT and other Persons do not constitute acceptance of Nonconforming
Work or waiver of any warranty or legal or equitable right of TxDOT.

5.6 Nonconforming Work
5.6.1 Rejection, Removal and Replacement of Nonconforming Work

Nonconforming Work rejected by TxDOT shall be removed and replaced so as to conform
to the requirements of the DBC Documents, at DB Contractor’s cost and without any adjustment to
the Price or any Completion Deadline or any other relief. The fact that TxDOT may not have
discovered the Nonconforming Work shall not constitute an acceptance of such Nonconforming
Work. If DB Contractor fails to correct any Nonconforming Work within ten days of receipt of
notice from TxDOT requesting correction, or if such Nonconforming Work cannot be corrected
within ten days, and DB Contractor fails to: (a) provide to TxDOT a schedule acceptable to
TxDOT for correcting any such Nonconforming Work within such ten-day period, (b) commence
such corrective Work within such ten-day period and (c) thereafter diligently prosecute such
correction in accordance with such approved schedule to completion, then TxDOT may cause the
Nonconforming Work to be remedied or removed and replaced and may deduct the cost of doing so
from any moneys due or to become due DB Contractor and/or obtain reimbursement from DB
Contractor for such cost.

5.6.2 Agreement to Accept Nonconforming Work

If DB Contractor fails to fully correct any Nonconforming Work pursuant to Section 5.6.1
and TxDOT agrees to accept any Nonconforming Work without requiring it to be fully corrected,
TxDOT shall be entitled to reimbursement of a portion of the Price in an amount equal to the
greatest of: (a) the amount deemed appropriate by TxDOT to provide compensation for known
impacts to all affected Persons (including TxDOT) such as future maintenance and/or other costs
relating to the Nonconforming Work, (b) the amount of the Price allocated to such Work, or (c)
100% of DB Contractor’s cost savings associated with its failure to perform the Work in accordance
with the requirements of the DBC Documents. Such reimbursement shall be payable to TxDOT
within ten days after DB Contractor’s receipt of an invoice therefor. Alternatively, TxDOT may
deduct the amount of such costs and expenses from any sums owed by TxDOT to DB Contractor
pursuant to this DBC. DB Contractor acknowledges and agrees that, subject to DB Contractor’s
correction of Nonconforming Work in accordance with Section 5.6.1, including the timelines
therein, TxDOT shall have sole discretion regarding acceptance or rejection of Nonconforming

Work and shall have sole discretion with regard to the amount payable in connection therewith.
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SECTION 6. ACCESS TO SITE; UTILITY ADJUSTMENTS;
ENVIRONMENTAL COMPLIANCE

6.1 Acquisition of Project ROW

All Project ROW, including Additional Properties but excluding temporary interests in property for
Project Specific Locations, shall be acquired by TxDOT.

6.2 Costs of Acquisitions

6.2.1 TxDOT shall be responsible for the purchase price for all parcels within the
Final Design ROW. TxDOT shall pay the purchase price of any real property outside the Final
Design ROW that must be acquired due to a TxDOT-Directed Change or a Force Majeure Event,
subject to TxDOT’s reasonable determination that the property is necessary, as well as any other
costs and expenses incurred by DB Contractor to acquire such real property, subject to the
limitations in Section 13. Property outside of the Final Design ROW that is acquired for drainage
easements hereunder shall be treated as DB Contractor-Designated ROW.

6.2.2 DB Contractor shall be responsible for and shall pay directly all costs and
expenses in connection with acquiring all DB Contractor-Designated ROW. If TxDOT pays any
such costs and expenses on DB Contractor’s behalf, DB Contractor shall reimburse TxDOT within
ten days of TxDOT’s submittal to DB Contractor of an invoice for such TxDOT costs and expenses.
Alternatively, TxXDOT may deduct the amount of such costs and expenses from any sums owed by
TxDOT to DB Contractor pursuant to this DBC.

6.2.3 All costs and expenses for the acquisition of any temporary right or interest in
real property, including Project Specific Locations, that DB Contractor determines necessary or
desirable for its convenience in constructing the Project, such as for work space, contractor laydown
areas, materials storage areas or temporary Utility Adjustment, or for any permanent interest in real
property that DB Contractor may wish to acquire for its convenience which will not be part of the
Project ROW, shall be DB Contractor’s sole responsibility, to be undertaken at DB Contractor’s
sole cost and expense. DB Contractor shall comply with all applicable Governmental Approvals
and Laws in acquiring and maintaining or disposing of any such property rights or interests. DB
Contractor shall cause the documentation of any such property interest to contain the grantor’s
express acknowledgment that TxDOT shall have no liability with respect thereto.

6.2.4 DB Contractor shall not be entitled to any increase in the Price or any time
extension as a result of: (a) Site conditions associated with any DB Contractor-Designated ROW
(including those relating to Hazardous Materials, Differing Site Conditions or Utilities); and (b) any
delay, inability or cost associated with the acquisition of any DB Contractor-Designated ROW,
including DB Contractor-Designated ROW required to implement any ATCs.

6.3 Delays Regarding the Acquisition of Final Design ROW

Delays to the Critical Path due to failure of TxDOT to make available the Final Design ROW for
the Project by May 31, 2014, excluding any delay caused in whole or in part by an act, omission,
negligence, intentional misconduct, or breach of applicable Law, contract or Governmental
Approval by any DB Contractor-Related Entity in performing the services required under the DBC
Documents, shall be considered a TxDOT-Caused Delay. DB Contractor shall be entitled to one
day of time extension for each day of eligible delay. The term “make available”, as used herein,
shall mean to make available for: (a) relocation of occupants and personal property, for occupied
parcels, (b) demolition, for unoccupied, improved parcels, or (c) construction, for unoccupied,
unimproved parcels.
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6.4 Access to Project ROW

To the extent that DB Contractor has not been provided with access to portions of the Project ROW
on or prior to the date set forth on the Project Schedule, DB Contractor shall work around such
Project ROW with the goals of minimizing delay to the completion of the Project. Except for
delays caused by the type of event described in clause (b) of the definition of “TxDOT-Caused
Delay” DB Contractor shall not be entitled to any increase in the Price or time extension for delays
caused by the failure or inability of TxDOT to provide Project ROW.

6.5 Utility Adjustments

DB Contractor is responsible for causing, in accordance with the Project Schedule, all Utility
Adjustment Work necessary to accommodate the design and construction of the Project. DB
Contractor agrees that: (a) the Price covers all of the Utility Adjustment Work to be furnished,
performed or paid for by DB Contractor, (b) it is feasible to obtain and/or perform all necessary
Utility Adjustments within the time deadlines of the DBC Documents, and (c) the Price includes
contingencies deemed adequate by DB Contractor to account for the potential risks of additional
costs and delays relating to Utility Adjustments.

6.5.1 New Utilities and Unidentified Utilities

DB Contractor shall be entitled to Change Orders for additional compensation or extension
of time on account of New Utilities, omissions or inaccuracies in the Utility Strip Map only to the
extent described in this Section 6.5.1.

6.5.1.1. New Utilities. DB Contractor shall be entitled to a Change Order:
(a) increasing the Price to compensate DB Contractor for any increase in DB Contractor’s costs
incurred in performing the Utility Adjustment Work that is directly attributable to a New Ultility
(including reimbursements owed to Utility Owners but excluding delay and disruption damages),
and (b) extending the applicable Completion Deadline as a result of any delay in the Critical Path
directly attributable to performing the Utility Adjustment Work directly attributable to a New
Utility. Subject to the foregoing, the amount of such Change Order shall be determined in
accordance with Section 13.

6.5.1.2.  Unidentified Utilities. DB Contractor shall be entitled to an increase in
the Price in connection with certain increases in the cost of the Work due to Unidentified Utilities
within the Final Design ROW. Such increase shall be determined on a facility-by-facility basis, and
shall apply for a particular Unidentified Utility facility only if the Basic Costs for the Utility
Adjustment for that facility are greater than $25,000. The amount of the Price increase in any
Change Order issued under this Section 6.5.1.2 for each such Unidentified Utility facility shall be
equal to the Basic Costs for that facility, less $25,000 (which amount shall be the DB Contractor’s
sole responsibility). Notwithstanding the foregoing, an aggregate cap of $100,000 shall apply to the
total amount of such $25,000 “deductibles” that are DB Contractor’s responsibility.

6.5.1.3.  No Time Extension. Except as otherwise provided in Section 6.5.1 with
regard to New Ultilities, no time extension will be allowed on account of: (a) any delays attributable
to any inaccuracy(ies) in the Utility Strip Map; or (b) the performance of Utility Adjustments for
Unidentified Utilities.
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6.5.2 Utility Enhancements

DB Contractor shall be responsible for addressing any requests by Utility Owners that DB
Contractor design and/or construct a Betterment or Utility Owner Project (collectively, “Utility
Enhancements”).

6.5.2.1.  If a Utility Owner requests that DB Contractor design and/or construct a
Utility Enhancement, then subject to Section 6.5.2.4, DB Contractor shall use its best efforts to
negotiate in good faith a Utility Agreement (subject to TxDOT approval) with the Utility Owner
providing for DB Contractor to perform such work at the Utility Owner’s expense, with payments
to be made directly by the Utility Owner to DB Contractor. Any change in the scope of the Work in
connection with a Betterment shall not be treated as a TxDOT-Directed Change or extend the
Completion Deadlines. Any Utility Owner Project shall be performed outside of this DBC and the
Work, without any impact on the Price and the Completion Deadlines and shall be subject to
Section 6.5.8.

6.5.2.2. DB Contractor is fully responsible for coordinating its efforts with Utility
Owners and for addressing requests by Utility Owners that DB Contractor design and/or construct
Utility Enhancements. Under no circumstances shall DB Contractor proceed with any Utility
Enhancement which is incompatible with the Project or which cannot be performed within the other
constraints of applicable Law, the Governmental Approvals and the DBC Documents, including the
Completion Deadlines. Under no circumstances will DB Contractor be entitled to any Price
increase or time extension hereunder as the result of any Utility Enhancement, whether performed
by DB Contractor or by the Utility Owner.

6.5.3 Utility Agreements

Utility Agreements entered into by DB Contractor shall not be considered DBC Documents.
TxDOT will not be a party to the Utility Agreements; however, DB Contractor shall cause the
Utility Agreements to designate TxDOT as an intended third-party beneficiary thereof and to permit
assignment of DB Contractor’s right, title and interest thereunder to TxDOT without necessity for
Utility Owner consent. Each Utility Adjustment (whether performed by DB Contractor or by the
Utility Owner) shall comply with the Adjustment Standards in effect as of the Proposal Due Date.

6.5.4 Failure of Utility Owners to Cooperate

DB Contractor shall use best efforts to obtain the cooperation of each Utility Owner as
necessary for the Utility Adjustment. DB Contractor shall notify TxDOT immediately if DB
Contractor is unable (or anticipates that it will be unable), after diligent efforts, to reach agreement
with a Utility Owner on a necessary Utility Agreement or get any necessary cooperation from a
Utility Owner within a reasonable time. Such notice may include a request that TxDOT assist in
resolving the dispute or in otherwise obtaining the Utility Owner’s timely cooperation. Upon a
request for assistance from DB Contractor, TxDOT will take such reasonable steps as DB
Contractor may request; provided that TxDOT shall have no obligation to prosecute eminent
domain or other legal proceedings, or to exercise any rights available to TxDOT under applicable
Law or any contract. DB Contractor shall reimburse TxDOT for TxDOT’s Recoverable Costs in
connection with providing such assistance to DB Contractor. As a condition of TxDOT providing
assistance to DB Contractor, DB Contractor shall provide such evidence and information as TxDOT
requests with respect to the Utility Adjustment sufficient to demonstrate that the Utility Owner is
not cooperating despite DB Contractor’s diligent efforts.
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6.5.5 Delays by Utility Owners

6.5.5.1. DB Contractor shall bear 100% of the risk of Critical Path delays caused
by a Utility Owner’s failure to timely comply with the requirements of a Utility Agreement which
has been executed by DB Contractor and such Utility Owner.

6.5.5.2. DB Contractor shall bear 100% of the risk of each Utility Owner Delay
prior to and during the pendency of TxDOT’s review of the evidence described in Section 6.5.4
until any Change Order is issued as described in Section 6.5.5.3. If a Utility Owner Delay is
concurrent with any other delay for which DB Contractor is entitled to a time extension under
Section 13, the delay shall be deemed a Utility Owner Delay and the provisions of this Section 6.5.5
shall apply.

6.5.5.3.  No Change Order for delay to a Critical Path shall be allowable unless all
of the following criteria are met: (a) the general requirements and conditions for Change Orders set
forth in Section 13 have been met; (b) DB Contractor has provided evidence reasonably satisfactory
to TxDOT that: (i) DB Contractor took advantage of Float time available early in the Project
Schedule for coordination activities with respect to the affected Utility, and (ii) DB Contractor has
made diligent efforts to obtain the Utility Owner’s cooperation but has been unable to obtain such
cooperation, (c) if applicable, DB Contractor has provided a reasonable Utility Adjustment plan to
the Utility Owner, (d) DB Contractor or the Utility Owner has obtained, or is in a position to timely
obtain, all applicable approvals, authorizations, certifications, consents, exemptions, filings, leases,
licenses, permits, registrations, opinions and/or rulings required by or with any Person in order to
design and construct such Utility Adjustment, (e) there exists no other circumstance which would
delay the affected Utility Adjustment even if the Utility Owner were cooperative, and (f) the delay
is allowable under Section 13.5.3.

6.5.54. DB Contractor shall not be entitled to any increase of the Price or
reimbursement of any additional costs which it may incur as a result of any delays caused by a
Utility Owner, regardless of whether DB Contractor is entitled to an extension of any Completion
Deadlines on account of such delays pursuant to Section 6.5.5.2.

6.5.6 Utility Adjustment Costs

6.5.6.1.  Subject to Section 6.5.1, DB Contractor is responsible for all eligible
costs of the Utility Adjustment Work, including costs of acquiring Replacement Utility Property
Interests and costs with respect to relinquishment or acquisition of Existing Utility Property
Interests, but excluding costs attributable to Betterment and any other costs for which the Utility
Owner is responsible under applicable Law. For each Utility Adjustment, the eligibility of Utility
Owner costs (both indirect and direct) for reimbursement by DB Contractor, as well as the
determination of any Betterment or other costs due to DB Contractor, shall be established in
accordance with applicable Law and the applicable Utility Agreement(s), all of which shall
incorporate by reference 23 CFR Part 645 Subpart A.

6.5.6.2.  For each Utility Adjustment, DB Contractor shall compensate the Utility
Owner for the fair market value of each Existing Utility Property Interest relinquished pursuant to
the Technical Provisions, to the extent TxDOT would be required to do so by applicable Law and
provided that TxDOT has approved the Utility Owner's claim. DB Contractor shall pay any
compensation due to the Utility Owner and all costs and expenses associated therewith (including
any incurred by TxDOT on DB Contractor's behalf for eminent domain proceedings or otherwise).
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6.5.6.3.  If any local Governmental Entity is participating in any portion of Utility
Adjustment costs, DB Contractor shall coordinate with TxDOT and such local Governmental Entity
regarding accounting for and approval of those costs.

6.5.6.4. DB Contractor shall maintain a complete set of records for the costs of
each Utility Adjustment (whether incurred by DB Contractor or by the Utility Owner), in a format
compatible with the estimate attached to the applicable Utility Agreement and in sufficient detail for
analysis. All records with respect to Utility Adjustment Work shall comply with the record keeping
and audit requirements of the DBC Documents.

6.5.7 FHWA Utility Requirements

Unless TxDOT advises DB Contractor otherwise, the following provisions apply to Utility
Adjustments.

6.5.7.1.  The Project will be subject to 23 CFR Part 645 Subpart A and FHWA's
associated policies. DB Contractor shall comply (and shall require the Utility Owners to comply)
with 23 CFR Part 645 Subpart A as necessary for any Utility Adjustment costs to be eligible for
FHWA reimbursement (or for any other federal financing or funding). DB Contractor
acknowledges, however, that without regard to whether such compliance is required, (a) it is not
anticipated that DB Contractor will be eligible for FHWA reimbursement of any Utility Adjustment
outlays, and (b) DB Contractor will not have any share in any reimbursement from FHWA or other
federal financing or funding that TxDOT may receive on account of Utility Adjustments.

6.5.7.2. DB Contractor shall prepare and deliver to TxDOT the Alternate
Procedure List in appropriate format for submittal to FHWA, together with all other documentation
required by FHWA for compliance with the FHWA Alternate Procedure. If applicable, TxDOT
will submit the Alternate Procedure List and other documentation to FHWA.

6.5.7.3.  Promptly upon determining that any Utility Owner not referenced on the
Alternate Procedure List is impacted by the Project, DB Contractor shall submit to TxDOT all
documentation required by FHWA to add these Utilities to the Alternate Procedure List. If
applicable, TxDOT will transmit the additional documentation to FHWA for approval.

6.5.7.4.  Promptly upon receiving FHWA's approval of the initial or any amended
Alternate Procedure List, TxDOT will forward the approved list to DB Contractor.

6.5.8 Applications for Utility Permits

6.5.8.1. It is anticipated that during the Work, from time to time Utility Owners
will apply for utility permits to install New Utilities that would cross or longitudinally occupy the
Project ROW, or to modify, upgrade, relocate or expand existing Utilities within the Project ROW
for reasons other than accommodation of the Project. The provisions of this Section 6.5.8 shall
apply to all such permit applications. TxDOT shall provide DB Contractor with a copy of each
such permit application received after the Effective Date, within 30 days after TxXDOT’s receipt of
such application.

6.5.8.2.  For all such utility permit applications pending as of or submitted after
the Effective Date, DB Contractor shall furnish the most recent Project design information and/or
as-built plans, as applicable, to the applicants, and shall assist each applicant with information
regarding the location of other proposed and existing Utilities. DB Contractor shall keep records of
its costs related to new Utilities separate from other costs.
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6.5.8.3. DB Contractor shall assist TxDOT in deciding whether to approve a
permit described in Section 6.5.8.1. Within a time period that will enable TxDOT to timely respond
to the application, DB Contractor shall analyze each application and provide to TxDOT a
recommendation (together with supporting analysis) as to whether the permit should be approved,
denied, or approved subject to conditions. As part of the recommendation process, DB Contractor
shall furnish to TxDOT Utility No-Conflict Sign-Off Forms, signed by both DB Contractor's Utility
Design Coordinator (UDC) and DB Contractor's Utility Manager, using the standard forms included
in the Technical Provisions. DB Contractor shall limit the grounds for its recommendation to the
grounds (as TxDOT communicates to DB Contractor from time to time) on which TxDOT is legally
entitled to approve or deny the application or to impose conditions on its approval. However,
TxDOT shall have the right to issue utility permits in its sole discretion.

6.5.9 Security for Utility Adjustment Costs; Insurance

Upon request from a Utility Owner entitled to reimbursement of Utility Adjustment costs,
DB Contractor shall, at its sole cost, provide security for such reimbursement by way of a payment
bond, letter of credit or retention account, in such amount and on such terms as are negotiated in
good faith between DB Contractor and the Utility Owner. DB Contractor may satisfy a Utility
Owner's requirement that DB Contractor provide liability insurance by naming such Utility Owner
as an additional insured on the insurance provided by DB Contractor or any Subcontractor pursuant
to Section 9.

6.5.10 Additional Restrictions on Change Orders for Utility Adjustments

In addition to all of the other requirements and limitations contained in this Section 6.5
and in Section 13, the entitlement of DB Contractor to any Change Order under this Section 6.5
shall be subject to the restrictions and limitations set forth in this Section 6.5.10.

6.5.10.1. DB Contractor shall provide documentation satisfactory to TxDOT
showing that the required analysis was performed and an appropriate determination made regarding
the need for the Utility Adjustment, and shall also bear the burden of proving that the amount of any
additional costs and/or time incurred by DB Contractor are both necessary and reasonable.

6.5.10.2. DB Contractor shall not be entitled to a Change Order for any costs or
delays which it may incur that are attributable to: (a)any errors, omissions, inaccuracies,
inconsistencies or other defects in designs furnished by any Utility Owner, including any failure of
such designs to comply with the requirements of the Technical Provisions, and/or (b) any defect in
construction performed by any Utility Owner or other failure of such construction to comply with
the requirements of the Technical Provisions.

6.5.10.3. DB Contractor shall not be entitled to a Change Order for any costs or
delays resulting from the performance of Incidental Utility Adjustment Work by the DB Contractor
or any Utility Owner (including with respect to New Utilities for which DB Contractor is otherwise
entitled to a Change Order under Section 6.5.1).

6.5.10.4. Any Change Order increasing the Price pursuant to this Section 6.5 shall
include only the incremental costs arising from the circumstances giving rise to such Change Order.

6.5.10.5. DB Contractor shall not be entitled to any increase in the Price for any
costs of coordinating with Utility Owners (including with respect to New Ultilities for which DB
Contractor is otherwise entitled to a Change Order under Section 6.5.1).
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6.5.10.6. There shall be no changes in the Price and no time extensions on account
of any inaccuracies in the Reference Information Documents with respect to any Utilities.

6.5.10.7. If DB Contractor elects to make payments to Utility Owners or to
undertake any other efforts which are not required by the terms of the DBC Documents, DB
Contractor shall not be entitled to a Change Order in connection therewith. DB Contractor shall
promptly notify TxDOT of the terms of any such arrangements.

6.5.10.8. Except as specified in this Section 6.5 or in Section 13, DB Contractor
shall not be entitled to any Change Order with respect to any Utility Adjustments, including any act
or omission of any Utility Owner which may result in a delay to the Project Schedule or in DB
Contractor’s incurring costs not included in the Price.

6.6 Hazardous Materials Management
6.6.1 Procedures and Compensation for Hazardous Materials Management

6.6.1.1.  Subject to Section 6.6.1.3, DB Contractor shall manage, treat, handle,
store, remediate, remove, transport (where applicable) and dispose of all Hazardous Materials and
Recognized Environmental Conditions, including contaminated groundwater, in accordance with
applicable Law, Governmental Approvals, the Hazardous Materials Management Plan, and all
applicable provisions of the DBC Documents. If during the course of the Work, DB Contractor
encounters Hazardous Materials or a Recognized Environmental Condition in connection with the
Project, Project ROW or Work that would require reporting or notification to any Governmental
Entity or other Person or taking any preventive or remedial action, in each case under applicable
Law, Governmental Approvals, the Hazardous Materials Management Plan or any applicable
provision of the DBC Documents, DB Contractor shall: (a) promptly notify TxDOT in writing and
advise TxDOT of any obligation to notify Governmental Entities under applicable Law; and (b)
take reasonable steps, including design modifications and/or construction techniques, to avoid
excavation or dewatering in areas with Hazardous Materials or Recognized Environmental
Conditions. If during the performance of the Work TxDOT discovers Hazardous Materials or a
Recognized Environmental Condition in connection with the Project, Project ROW or Work,
TxDOT shall promptly notify DB Contractor in writing of such fact. Where excavation or
dewatering of Hazardous Materials or Recognized Environmental Conditions is unavoidable, DB
Contractor shall utilize appropriately trained personnel and shall select the most cost-effective
approach to Hazardous Materials Management, unless otherwise directed by TxDOT. Wherever
feasible and consistent with the DBC Documents, applicable Law and Good Industry Practice,
contaminated soil and groundwater shall not be disposed off-site.

6.6.1.2.  Except where DB Contractor is required to take immediate action under
the DBC Documents or applicable Law, DB Contractor shall afford TxDOT the opportunity to
inspect sites containing Hazardous Materials or Recognized Environmental Conditions before any
action is taken which would inhibit TxDOT's ability to ascertain the nature and extent of the
contamination.

6.6.1.3.  Subject to the limitations and exceptions set forth in this Section 6.6 and
Section 13, DB Contractor shall be entitled to a Change Order as set forth in Section 13.7.4 with
respect to additional costs and/or delays directly attributable to the discovery of (a) Unknown
Hazardous Materials within the Final Design ROW or any parcels added to the Site by a TxDOT-
Directed Change or required due to a Force Majeure Event and (b) Hazardous Materials falling
within the definition of Force Majeure Event.
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6.6.2 Off-Site Disposal and Hazardous Material Generator

6.6.2.1.  Off-site disposal of Hazardous Materials other than DB Contractor
Release(s) of Hazardous Materials is subject to the following provisions:

(a) As between DB Contractor and TxDOT, TxDOT shall be considered the
generator and assume generator responsibility for Hazardous Materials other than DB Contractor
Release(s) of Hazardous Materials.

(b) TxDOT has exclusive decision-making authority regarding selection of the
destination facility to which Hazardous Materials or other than DB Contractor Release(s) of
Hazardous Materials will be transported. With regard to Hazardous Materials other than DB
Contractor Release(s) of Hazardous Materials, TxDOT shall comply with the applicable standards
for generators including those found at 40 CFR, Part 262, including the responsibility to sign
manifests for the transport of hazardous wastes. The foregoing shall not preclude or limit any
rights, remedies or defenses that TxXDOT or DB Contractor may have against any Governmental
Entity or other third parties, including prior owners, lessees, licensees and occupants of any parcel
of land that is or becomes part of the Project ROW.

(©) To the extent permitted by applicable Law, TxDOT shall indemnify, save,
protect and defend DB Contractor from third party claims, causes of action and Losses arising out
of or related to generator liability for Hazardous Material for which DB Contractor is not considered
the generator pursuant to this Section 6.6.2, specifically excluding generator liability for actual and
threatened DB Contractor Releases of Hazardous Materials.

6.6.2.2. As between DB Contractor and TxDOT, DB Contractor shall be
considered the generator and assume generator responsibility only for DB Contractor Releases of
Hazardous Materials. For such Hazardous Materials, the following provisions shall apply:

(a) Hazardous Materials Management costs, including assessment,
containment, and remediation expenses, on, arising from or related to such shall not be compensable
to DB Contractor or entitle DB Contractor to an extension of the Completion Deadlines.

(b) To the extent permitted by applicable Law, DB Contractor shall indemnify,
save, protect and defend TxDOT from claims, causes of action and Losses arising out of or related
to generator liability for such DB Contractor Releases of Hazardous Materials.

6.7 Environmental Compliance

DB Contractor shall be responsible for performance of all environmental mitigation measures and
compliance with all other conditions and requirements of the DBC Documents and Environmental
Approvals, including TxDOT-Provided Approvals and similar Governmental Approvals for the
Project, other than the mitigation requirements that TxDOT has expressly agreed to perform
pursuant to Section 6.7.1. The Price includes compensation for DB Contractor’s performance of all
environmental requirements and conditions, including mitigation measures, except as described in
Sections 6.7.1 and 6.7.2 and subject to Section 12.1.2.2.

6.7.1 TxDOT’s Responsibility for Approvals and Certain Mitigation

The following TxDOT-Provided Approvals had not yet been obtained as of the Proposal
Due Date: the Environmental Approval for the Project. If the Environmental Approval for the
Project contains conditions or requirements that differ materially from the applicable Environmental
Commitments Document, and such conditions or requirements: (a) have a material adverse impact
on DB Contractor’s obligations hereunder, and (b) were not caused by modifications to the Final
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Design Documents that were initiated by DB Contractor, DB Contractor may request a Force
Majeure Change Order pursuant to Section 13.7.3. TxDOT will be responsible for additional
mitigation requirements resulting from TxDOT-Directed Changes, or as a result of modifications to
the Environmental Approval for the Project that require work not reasonably indicated in the
Environmental Commitments Document that do not arise out of modifications to the Final Design
Documents initiated by the DB Contractor.

6.7.2 New Environmental Approvals To Be Obtained by DB Contractor

6.7.2.1.  If it is necessary to obtain a New Environmental Approval for any reason
(including any New Environmental Approval associated with the drainage easements or any right of
way outside of the Final Design ROW) other than a Force Majeure Event or a TxDOT-Directed
Change, DB Contractor shall be fully responsible, at its sole cost and expense, for obtaining the
New Environmental Approval and any other environmental clearances that may be necessary, and
for all requirements resulting therefrom, as well as for any litigation arising in connection therewith.
If the New Environmental Approval is associated with a VE, the costs of obtaining and complying
with the terms of the New Environmental Approval shall be considered in determining the Price
adjustment under Section 22.

6.7.2.2. If any New Environmental Approval is necessitated by a TxDOT-
Directed Change or Force Majeure Event, DB Contractor shall be responsible for obtaining such
New Environmental Approval and/or performing any additional mitigation requirements of such
New Environmental Approval only if directed to do so by a Directive Letter or a Change Order.
TxDOT shall cooperate with DB Contractor and support its efforts to obtain any such New
Environmental Approval. Any Change Order covering a TxDOT-Directed Change or Force
Majeure Event shall include compensation to DB Contractor for additional costs incurred by DB
Contractor to obtain the New Environmental Approval and to implement any changes in the Work
(including performance of additional mitigation measures which are DB Contractor’s responsibility)
resulting from such New Environmental Approvals, as well as any time extension necessitated by
the TxDOT-Directed Change or Force Majeure Event, subject to the conditions and limitations
contained in Section 13.

SECTION 7. CONTRACTING AND LABOR PRACTICES
7.1 DBE Requirements

TxDOT’s Disadvantaged Business Enterprise (DBE) Special Provisions applicable to the Project
are set forth in Exhibit 6. DB Contractor shall comply with all applicable requirements set forth in
the DBE Special Provisions and TxDOT’s Disadvantaged Business Enterprise Program applicable
to comprehensive design-build agreement projects and adopted pursuant to 49 CFR Part 26, and the
provisions in DB Contractor’s approved DBE Performance Plan, set forth in Exhibit 7. The
approved overall DBE participation goal for the Project is established as 7% of the Price. DB
Contractor shall include provisions to effectuate the requirements of Section 7.1 in every
Subcontract (including purchase orders and in every subcontract of any DB Contractor-Related
Entity for the Work), and shall require that they be included in all Subcontracts at lower tiers, so
that such provisions will be binding upon each Subcontractor. DB Contractor shall not cancel or
terminate any Subcontract with a DBE firm except in accordance with all requirements and
provisions applicable to cancellation or termination of Subcontracts with DBE firms set forth in the
DBE Special Provisions in Exhibit 6.
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7.2 Non-Discrimination; Equal Employment Opportunity

7.2.1 DB Contractor shall not, and shall cause the Subcontractors to not, discriminate
on the basis of race, color, national origin or sex in the performance of the Work under the DBC
Documents. DB Contractor shall carry out, and shall cause the Subcontractors to carry out,
applicable requirements of 49 CFR Part 26. Failure by DB Contractor to carry out these
requirements is a material breach of this DBC, which may result in the termination of this DBC or
such other remedy as TxDOT deems appropriate (subject to DB Contractor’s rights to notice and
opportunity to cure set forth in this DBC).

7.2.2 DB Contractor shall include Section 7.2.1 in every Subcontract (including
purchase orders and in every subcontract of any DB Contractor-Related Entity for the Work), and
shall require that they be included in all Subcontracts at lower tiers, so that such provisions will be
binding upon each Subcontractor.

7.2.3 DB Contractor confirms for itself and all Subcontractors that DB Contractor
and each Subcontractor has an equal employment opportunity policy ensuring equal employment
opportunity without regard to race, color, national origin, sex, age, religion or handicap; and that
DB Contractor and each Subcontractor maintains no employee facilities segregated on the basis of
race, color, religion or national origin. DB Contractor shall comply with all applicable Laws
relating to Equal Employment Opportunity and nondiscrimination, including those set forth in
Exhibit 3, and shall require its Subcontractors to comply with such provisions.

7.3 Subcontracts

7.3.1 DB Contractor shall retain or cause to be retained only Subcontractors that are
qualified, experienced and capable in the performance of the portion of the Work assigned. DB
Contractor shall assure that each Subcontractor has at the time of execution of the Subcontract, and
maintains at all times during performance of the assigned Work, all licenses required by applicable
Laws. The retention of Subcontractors by DB Contractor will not relieve DB Contractor of its
responsibility hereunder or for the quality of the Work or materials provided by it.

7.3.2 DB Contractor may use procedures set forth in the TxDOT Standard
Specifications or may submit alternative procedures to TxDOT for approval. DB Contractor shall
not enter into any Key Subcontracts except in accordance with the foregoing procedure; provided,
however, that this Section 7.3.2(a) shall not apply to Key Subcontracts entered between DB
Contractor and a Subcontractor identified in DB Contractor’s Proposal

7.3.3 The following additional requirements shall apply to Key Subcontractors:

(a) DB Contractor shall not terminate any Key Subcontract with a Key
Subcontractor, or permit or suffer any substitution or replacement of a Key Subcontractor, unless
the Key Subcontractor: (i) is no longer in business, is unable to fulfill its legal, financial, or
business obligations, or can no longer meet the terms of the teaming agreement with DB Contractor;
(i1) voluntarily removes itself from the DB Contractor’s team; or (iii) fails to provide a sufficient
number of qualified personnel to fulfill the duties identified during the Proposal stage or otherwise
commits a material breach of its Subcontract.

(b) If DB Contractor makes changes to a Key Subcontractor in violation of
Section 7.3.3(a), DB Contractor shall pay to TxXDOT 100% of any cost savings resulting from the
change.
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7.3.4 Each Subcontract shall: (a) set forth a standard of professional responsibility or
a standard for commercial practice equal to the requirements of the DBC Documents and Good
Industry Practice for work of similar scope and scale and shall set forth effective procedures for
claims and change orders; (b) be consistent in all respects with the terms and conditions of the DBC
Documents to the extent such terms and conditions are applicable to the scope of work of such
Subcontractors, and include all provisions required by this DBC; (c¢) require the Subcontractor to
carry out its scope of work in accordance with the DBC Documents, the Governmental Approvals
and applicable Law, including the applicable requirements of the DBE Performance Plan; (d)
without cost to DB Contractor or TxDOT, expressly permit assignment to TxDOT or its successor,
assign or designee of all DB Contractor’s rights under the Subcontract, contingent only upon
delivery of written request from TxDOT following termination of this DBC; (e) expressly state that
any acceptance of assignment of the Subcontract to TxDOT or its successor, assign or designee
shall not operate to make the assignee responsible or liable for any breach of the Subcontract by DB
Contractor or for any amounts due and owing under the Subcontract for work or services rendered
prior to assumption; (f) expressly include a covenant to recognize and attorn to TxDOT upon receipt
of written notice from TxDOT that it has exercised its rights under this DBC, without necessity for
consent or approval from DB Contractor; (g) not be assignable by the Subcontractor to any Person
other than TxDOT (or its assignee) without DB Contractor’s prior written consent; (h) include the
right of DB Contractor to terminate the Subcontract in whole or in part upon any Termination for
Convenience of this DBC without liability of DB Contractor or TxDOT for the Subcontractor’s lost
profits or business opportunity; (i) expressly require the Subcontractor to participate in meetings
between DB Contractor and TxDOT, upon TxDOT’s request, concerning matters pertaining to such
Subcontract or its work; (j) expressly provide that all Liens, claims and charges of the Subcontractor
and its subcontractors at any time shall not attach to any interest of TxXDOT in the Project or the
Project ROW; (k) with respect to Key Subcontracts, expressly include a covenant, expressly stated
to survive termination of the Key Subcontract, to promptly execute and deliver to TxDOT a new
contract between the Key Subcontractor and TxDOT on the same terms and conditions as the Key
Subcontract, in the event (i) the Key Subcontract is rejected by DB Contractor in bankruptcy or
otherwise wrongfully terminated by DB Contractor and (ii) TxDOT delivers written request for
such new contract following termination or expiration of this DBC.

7.3.5 DB Contractor shall not amend any Subcontract with respect to any of the
foregoing matters without the prior written consent of TXDOT. DB Contractor shall not enter into
any Subcontracts with any Person then debarred or suspended from submitting bids by any agency
of the State.

7.4 Key Personnel; Qualifications of Employees

7.4.1 The DBC Documents identify certain job categories of Key Personnel for the
Project. Except as provided in Section 7.4.5, DB Contractor shall not change, or permit any change
in, any Key Personnel.

7.4.2 DB Contractor shall designate an Authorized Representative who shall have
onsite field and office authority to represent and act for DB Contractor. An Authorized
Representative shall be present at the jobsite at all times while Work is actually in progress. DB
Contractor shall provide phone, e-mail addresses and mobile telephone numbers for all Key
Personnel. TxDOT requires the ability to contact the Project Manager 24 hours per day, seven days
per week.
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7.4.3 DB Contractor represents, warrants and covenants that the personnel listed in
the Proposal are available for and will fulfill the roles identified for them in the Proposal in
connection with the Work. Individuals filling Key Personnel roles shall be available for the Work
and shall maintain active involvement in the prosecution and performance of the Work. In addition
to the foregoing, TxDOT reserves the right to require a 100% time commitment per position from
any Key Personnel if TxDOT, in its sole discretion, determines that such personnel are not devoting
sufficient time to the prosecution and performance of the Work.

7.4.4 If an individual filling one or more Key Personnel roles is not available for the
Work and does not maintain active involvement in the prosecution and performance of the Work,
and such individual has not been replaced by an individual approved by TxDOT, DB Contractor
acknowledges that TxDOT, the Work and the Project will suffer significant and substantial Losses
due to the unavailability of an approved individual to fill a Key Personnel role and that it is
impracticable and extremely difficult to ascertain and determine the actual Losses which would
accrue to TxDOT in such event. Therefore, if an individual filling a Key Personnel role listed
below is not available or not actively involved in the prosecution and performance of the Work, as
determined by TxDOT in its sole discretion, and until such individual has been replaced by an
individual approved by TxDOT, DB Contractor agrees to pay TxDOT a liquidated amount as
follows, for each position held by such individual, as deemed compensation to TxDOT for such
Losses:

TOTAL PER DAY
POSITION LIQUIDATED LIQUIDATED
AMOUNT AMOUNT
Project Manager $241,000 $16,000
Construction Manager $160,000 $16,000
Construction Quality Assurance Manager $142,000 $14,200
Construction Quality Control Manager $182,000 $18,200
Safety Manager $89,000 $8,900
7.4.5 DB Contractor understands and agrees that any damages payable in accordance

with this Section 7.4 (“Key Personnel Liquidated Damages”) are in the nature of liquidated
damages and not a penalty and that such sums are reasonable under the circumstances existing as of
the Effective Date. TxDOT shall have the right to deduct any amount owed by DB Contractor to
TxDOT hereunder from any amounts owed by TxDOT to DB Contractor, or to collect from any
bond or Guaranty furnished under this DBC for such Key Personnel Liquidated Damages.
Notwithstanding the foregoing, DB Contractor shall not be liable for Key Personnel Liquidated
Damages under Section 7.4.4 if: (a) DB Contractor removes or replaces such personnel at the
direction of TxDOT; (b) such individual is unavailable due to death, retirement, injury or no longer
being employed by the applicable DB Contractor-Related Entity (provided that moving to an
affiliated company shall not be considered grounds for avoiding liquidated damages); or (c) such
individual is unavailable due to TxDOT’s failure to issue NTP1 within 180 days of the Proposal
Due Date for a reason other than the acts, omissions, negligence, intentional misconduct, or breach
of applicable Law, contract or Governmental Approval of any DB Contractor-Related Entity;
provided, however, in each such case, DB Contractor shall promptly propose to TxDOT a
replacement for such personnel, which individual shall be subject to TxDOT’s review and written
consent. If NTP1 has not been issued within 180 days after the Proposal Due Date through no act,
omission, negligence, intentional misconduct, or breach of applicable Law, contract or
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Governmental Approval of any DB Contractor-Related Entity, DB Contractor shall have 30 days
after issuance of NTP1 to identify any change in Key Personnel without incurring any Key
Personnel Liquidated Damages. Following any TxDOT-approved substitution or replacement of a
Key Personnel pursuant to the terms hereof, the new individual shall be considered a Key Personnel
for all purposes under this DBC, including the provisions of Section 7.4.4 relative to Key Personnel
Liquidated Damages.

7.4.6 In addition to the approval rights of TxDOT set forth in Section 7.4.1 and the
Key Personnel Liquidated Damages set forth in Section 7.4.4, if an individual in a Key Personnel
position leaves that position for a reason other than as set forth in clauses (a)-(c) of Section 7.4.5,
TxDOT shall have the right to terminate this DBC for default under Section 16, unless DB
Contractor provides TxDOT a replacement acceptable to TxDOT within 30 days after the earlier of:
(a) the date on which such individual has left his/her position; or (b) DB Contractor or TxDOT
becomes aware that such individual intends to leave his/her position.

7.4.7 Any position on the DB Contractor’s organizational chart or within the DB
Contractor’s organization structure that is above that of the designated Key Personnel position for
which Key Personnel Liquidated Damages may apply will be deemed to be a Key Personnel
position and, for purposes of Key Personnel Liquidated Damages under Section 7.4.4, shall be at the
level which is immediately higher than the Key Personnel immediately below that position (e.g., an
individual that reports into the deputy project director level but is higher than the other Key
Personnel level would be considered a deputy project director for this purpose).

7.5 Responsibility for DB Contractor-Related Entities

DB Contractor shall supervise and be responsible for the acts, omissions, negligence, intentional
misconduct, or breach of applicable Law, contract or Governmental Approval by any DB
Contractor-Related Entity, as though DB Contractor directly employed all such Persons.

7.6 Subcontracts with Affiliates

DB Contractor shall have the right to have Work and services performed by Affiliates only under
the following terms and conditions: (a) such Work performed by an Affiliate must be pursuant to a
written Subcontract, which written Subcontract must be provided to TxDOT for review and
comment before execution; TxDOT will provide any comments to DB Contractor within 20 days
after receipt of the proposed Subcontract; (b) the Subcontract shall comply with all applicable
provisions of this Section 7, be consistent with Good Industry Practice, and be in form and
substance substantially similar to Subcontracts then being used by DB Contractor or Affiliates for
similar Work or services with unaffiliated Subcontractors; and (c) the pricing, scheduling and other
terms and conditions of the Subcontract shall be no less favorable to DB Contractor than those that
DB Contractor could reasonably obtain in an arms’ length, competitive transaction with an
unaffiliated Subcontractor. DB Contractor shall bear the burden of proving that the same are no less
favorable to DB Contractor.

7.7 Labor Standards

7.7.1 In the performance of its obligations under the DBC Documents, DB
Contractor at all times shall comply, and require by Subcontract that all Subcontractors and
Suppliers comply, with all applicable federal and State labor, occupational safety and health
standards, rules, regulations and federal and State orders. All individuals performing Work shall
have the skill and experience and any licenses required to perform the Work assigned to them.
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7.7.2 If any individual employed by DB Contractor or any Subcontractor is not
performing the Work in a proper, safe and skillful manner, then DB Contractor shall, or shall cause
such Subcontractor to, remove such individual and such individual shall not be re-employed on the
Work. If; after notice and reasonable opportunity to cure, such individual is not removed or if DB
Contractor fails to ensure that skilled and experienced personnel are furnished for the proper
performance of the Work, then TxDOT may suspend the affected portion of the Work by delivery
of written notice of such suspension to DB Contractor. Such suspension shall be considered a
suspension for cause and shall in no way relieve DB Contractor of any obligation contained in the
DBC Documents or entitle DB Contractor to any additional compensation or time extension
hereunder.

7.8 Ethical Standards

7.8.1 Within 90 days after the Effective Date, DB Contractor shall adopt written
policies establishing ethical standards of conduct applicable to all DB Contractor-Related Entities,
including DB Contractor’s supervisory and management personnel, in dealing with: (a) TxDOT and
the Program Manager and (b) employment relations. Such policy shall be subject to review and
comment by TxDOT prior to adoption. Such policy shall include standards of ethical conduct
concerning the following:

(a) Restrictions on gifts and contributions to, and lobbying of, TxDOT, the
Texas Transportation Commission, the Program Manager and any of their respective
commissioners, directors, officers and employees;

(b) Protection of employees from unethical practices in selection, use, hiring,
compensation or other terms and conditions of employment, or in firing, promotion and termination
of employees;

(©) Protection of employees from retaliatory actions (including discharge,
demotion, suspension, threat, harassment, pay reduction or other discrimination in the terms and
conditions of employment) in response to reporting of illegal (including the making of a false
claim), unethical or unsafe actions or failures to act by any DB Contractor-Related Entity;

(d) Restrictions on directors, members, officers or supervisory or management
personnel of any DB Contractor-Related Entity engaging in any transaction or activity, including
receiving or offering a financial incentive, benefit, loan or other financial interest, that is, or to a
reasonable person appears to be, in conflict with or incompatible with the proper discharge of duties
or independence of judgment or action in the performance of duties, or adverse to the interests of
the Project or employees;

(e) Restrictions on use of office or job position for a purpose that is, or would
to a reasonable person appear to be, primarily for the private benefit of a director, member, officer
or supervisory or management person, rather than primarily for the benetfit of DB Contractor or the
Project, or primarily to achieve a private gain or an exemption from duty or responsibility for a
director, member, officer or supervisory or management person; and

63) Restrictions on directors, members, officers or employees of any DB
Contractor-Related Entity performing any of the Work if the performance of such services would be
prohibited under TxDOT’s published conflict of interest rules and policies applicable to TxDOT’s
comprehensive design-build agreement program, or would be prohibited under Section 572.054,
Texas Government Code.
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7.8.2 DB Contractor shall cause its directors, members, officers and supervisory and
management personnel, and include contract provisions requiring those of all other DB Contractor-
Related Entities, to adhere to and enforce the adopted policy on ethical standards of conduct. DB
Contractor shall establish reasonable systems and procedures to promote and monitor compliance
with the policy.

7.9 Job Training and Small Business Opportunity Plan

DB Contractor’s Job Training and Small Business Opportunity Plan applicable to the Project
is set forth in Exhibit 8. DB Contractor shall perform and comply with all requirements set forth in
of the Job Training and Small Business Opportunity Plan. DB Contractor shall include provisions
to effectuate the Job Training and Small Business Opportunity Plan in every Subcontract to which it
is a party (including purchase orders and task orders for Work), and shall require that they be
included in all Subcontracts at lower tiers (including purchase orders and task orders for Work),
except for Subcontracts with TxDOT or Governmental Entities, so that such provisions will be
binding upon each Subcontractor. The foregoing shall not apply to Subcontracts at any tier with
TxDOT or Governmental Entities.

7.10 Prevailing Wages

7.10.1 DB Contractor shall pay or cause to be paid to all applicable workers employed
by it or its Subcontractors to perform the Work not less than the prevailing rates of wages, as
provided in the statutes and regulations applicable to public work contracts, including Chapter 2258
of the Texas Government Code and the Davis-Bacon Act, and as provided in Exhibit 3. DB
Contractor shall comply and cause its Subcontractors to comply with all Laws pertaining to
prevailing wages. For the purpose of applying such Laws, the Project shall be treated as a public
work paid for in whole or in part with public funds (regardless of whether public funds are actually
used to pay for the Project). The foregoing shall not apply to Subcontracts at any tier with TxDOT
or Governmental Entities.

7.10.2 It is DB Contractor’s sole responsibility to determine the wage rates required to
be paid. In the event rates of wages and benefits change while this DBC is in effect, DB Contractor
shall bear the cost of such changes and shall have no Claim against TxDOT on account of such
changes. Without limiting the foregoing, no Claim will be allowed which is based upon DB
Contractor’s lack of knowledge or a misunderstanding of any such requirements or DB Contractor’s
failure to include in the Price adequate increases in such wages over the duration of this DBC.

7.10.3 Any issue between DB Contractor or a Subcontractor, and any affected worker
relating to any alleged violation of Section 2258.023 of the Texas Government Code that is not
resolved before the 15 day after the date TxDOT makes its initial determination under
Section 2258.052 of the Texas Government Code (as to whether good cause exists to believe that a
violation occurred) shall be submitted to binding arbitration in accordance with the Texas General
Arbitration Act, Chapter 171 of the Civil Practice and Remedies Code.

7.10.4 DB Contractor shall comply and cause its Subcontractors to comply with all
Laws regarding notice and posting of intent to pay prevailing wages, of prevailing wage
requirements and of prevailing wage rates.

7.11 Uniforms

Any uniforms, badges, logos and other identification worn by personnel of DB Contractor-
Related Entities shall bear colors, lettering, design or other features to assure clear differentiation

from those of TxDOT and its employees.
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SECTION 8. PERFORMANCE, PAYMENT, RETAINAGE AND WARRANTY BONDS;
GUARANTEES

8.1 Provision of Bonds

DB Contractor shall provide payment, performance, retainage and warranty bonds to TxDOT
securing DB Contractor’s obligations hereunder, and shall maintain such bonds in full force and
effect as described below.

8.1.1 On or before the issuance by TxDOT of NTP1, DB Contractor shall deliver to
TxDOT a performance bond in the initial amount of $2,000,000 (the “NTP1 Performance Bond
Amount”) and in the form attached hereto as Exhibit 9.

8.1.2 On or before the issuance by TxDOT of NTP1, DB Contractor shall deliver to
TxDOT a payment bond in the initial amount of $2,000,000 (the “NTP1 Payment Bond Amount”)
and in the form attached hereto as Exhibit 10.

8.1.3 Upon the issuance by TxDOT of NTP2, the amount of the Performance Bond
shall increase to one hundred percent (100%) of the Price allocable to Construction Work on the
Project (“NTP2 Performance Bond Amount”), in accordance with the Performance Bond rider
included in Exhibit 9 effecting such increase. After Final Acceptance, TxDOT shall provide a
written release of the Performance Bond in the NTP2 Performance Bond Amount, provided that
(and upon such date after Final Acceptance that) all of the following conditions have been met: (a)
DB Contractor is not in default under this DBC, (b) no event has occurred that with the giving of
notice or passage of time would constitute a default by DB Contractor hereunder or under the DBC
Documents; and (c) TxDOT has received the Warranty Bond in accordance with Sections 8.1.7 and
Section 8.1.8.

8.14 Upon the issuance by TxDOT of NTP2, the amount of the Payment Bond shall
increase to one hundred percent (100%) of the Price allocable to Construction Work on the Project
(“NTP2 Payment Bond Amount”) in accordance with the Payment Bond rider included in Exhibit
10 effecting such increase. TxDOT will release the Payment Bond in the amount of the NTP2
Payment Bond Amount upon: (a) receipt of (i) evidence satisfactory to TxDOT that all Persons
eligible to file a claim against the Payment Bond have been fully paid and (ii) unconditional
releases of Liens and stop notices from all Subcontractors who filed a preliminary notice of a claim
against the Payment Bond, or (b) expiration of the statutory period for Subcontractors to file a claim
against the Payment Bond if no claims have been filed.

8.1.5 On or before the issuance by TxDOT of NTP2, DB Contractor shall deliver to
TxDOT a Retainage Bond in the form attached hereto as Exhibit 11. The Retainage Bond shall be
in the amount of 2% of the Price, and is to be used as a guaranty for the protection of any claimants
and TxDOT for overpayments, Liquidated Damages, and other deductions or damages owed by the
DB Contractor in connection with this DBC.

8.1.6 DB Contractor shall not commence or permit or suffer commencement of any
Construction Work until DB Contractor obtains from its Sureties and provides to TxDOT written
confirmation that the Performance Bond and Payment Bond amounts have been increased to equal
the NTP2 Performance Bond Amount and NTP2 Payment Bond Amount, respectively, in
accordance with this Section 8.

8.1.7 After Final Acceptance, as a condition to release of the Performance and
Payment Bonds, and subject to the requirements herein, DB Contractor shall provide a warranty

bond which shall guarantee performance of the Work required to be performed during the Warranty
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Term for all Warranties for each Location and which shall also constitute a payment bond
guaranteeing payment to Persons performing such Work (“Warranty Bond”). The Warranty Bond
shall be in an amount equal to 10% of the Price and shall be in the form attached hereto as Exhibit
12. The Warranty Bond shall be released upon expiration of the Warranty Term and issuance by
TxDOT of a Certificate of Final Warranty Acceptance.

8.1.8 If separate Warranty Bonds are provided for each Location, each Warranty
Bond shall be released upon expiration of the Warranty Term applicable to such Location and
issuance by TxDOT of a Certificate of Final Warranty Acceptance for such Location. If a single
Warranty Bond is provided, upon expiration of the Warranty Term for the first Location and
issuance of a Certificate of Final Warranty Acceptance for such Location, the amount of the
Warranty Bond may be reduced to 20% of the Price allocable to those other Locations that remain
under Warranty. The Warranty Bond shall then be released, subject to the requirements herein,
upon expiration of the Warranty Term applicable to the final Location and issuance by TxDOT of a
Certificate of Final Warranty Acceptance for such Location.

8.1.9 Each bond required hereunder shall be issued by a Surety authorized to do
business in the State with a rating of at least A minus (A-) or better and Class VIII or better by A.M.
Best Company or rated in the top two categories by two nationally recognized rating agencies, or as
otherwise approved by TxDOT in its sole discretion. If any bond previously provided becomes
ineffective, or if the Surety that provided the bond no longer meets the requirements hereof, DB
Contractor shall provide a replacement bond in the same form issued by a surety meeting the
foregoing requirements, or other assurance satisfactory to TxDOT in its sole discretion. If the Price
is increased in connection with a Change Order, TxXDOT may, in its sole discretion, require a
corresponding proportionate increase in the amount of each bond or alternative security.

8.2 No Relief of Liability

Notwithstanding any other provision set forth in the DBC Documents, performance by a Surety or
Guarantor of any of the obligations of DB Contractor shall not relieve DB Contractor of any of its
obligations hereunder.

8.3 Guaranty

are the Guarantors of DB Contractor’s obligations under the DBC
Documents. Such guaranty, in the form attached as Exhibit 13 to this DBC, assures performance of
DB Contractor’s obligations hereunder and shall be maintained in full force and effect throughout
the duration of this DBC. DB Contractor shall report to TxDOT, on or before each anniversary of
the Effective Date, the Tangible Net Worth of DB Contractor, its equity members, and each
Guarantor. If at any time during the course of this DBC the total combined Tangible Net Worth of
DB Contractor, its equity members and any Guarantors, is less than $35,000,000, DB Contractor
shall provide one or more guarantees so that the combined Tangible Net Worth of the DB
Contractor, its equity members and any Guarantors is at least $35,000,000. Each such guaranty
shall be in the form attached as Exhibit 13, together with appropriate evidence of authorization,
execution, delivery and validity thereof, and shall guarantee the Guaranteed Obligations.

SECTION 9. INSURANCE

DB Contractor shall procure and keep in effect, or cause to be procured and kept in effect, the
insurance policies in accordance with the requirements in this Section 9 and Exhibit 14.

9.1 General Insurance Requirements
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9.1.1 Qualified Insurers

Unless approved in writing by TxDOT, each of the insurance policies required hereunder
shall be procured from an insurance carrier or company that, at the time coverage under the
applicable policy commences is authorized to do business in the State of Texas and has a current
policyholder’s management and financial size category rating of not less that “A — VII” according
to A.M. Best’s Insurance Reports Key Rating Guide.

9.1.2 Premiums, Deductibles and Self-Insured Retentions

DB Contractor shall timely pay the premiums for all insurance required under this DBC.
Subject to Section 13, TxDOT shall have no liability for any deductibles, self-insured retentions and
amounts in excess of the coverage provided. In the event that any required coverage is provided
under a self-insured retention, the entity responsible for the self-insured retention shall have an
authorized representative issue a letter to TxDOT, at the same time the insurance policy is to be
procured, stating that it shall protect and defend TxDOT to the same extent as if a commercial
insurer provided coverage for TxDOT.

9.1.3 Primary Coverage

Each insurance policy shall provide that the coverage is primary and noncontributory
coverage with respect to all named or additional insureds, except for coverage that by its nature
cannot be written as primary. Any insurance or self-insurance beyond that specified in this DBC
that is maintained by an insured or any such additional insured shall be excess of such insurance and
shall not contribute with it.

9.1.4 Verification of Coverage

9.1.4.1. At each time DB Contractor is required to initially obtain or cause to be
obtained each insurance policy, including insurance coverage required of Subcontractors, and
thereafter prior to the expiration date of each insurance policy, DB Contractor shall deliver to
TxDOT a certificate of insurance. Each required certificate must meet the requirements of Texas
Insurance Code Chapter 1811 and, to the extent permitted under applicable Laws, state the identity
of all carriers, named insureds and additional insureds, state the type and limits of coverage,
deductibles and termination provisions of the policy, include as attachments all additional insured
endorsements, and be signed by an authorized representative of the insurance company shown on
the certificate or its agent or broker.

9.1.42. In addition, within a reasonable time (but not to exceed 15 days) after
availability, DB Contractor shall deliver to TxDOT: (a) (i) a complete certified copy of each such
insurance policy or modification, or renewal or replacement insurance policy or (ii) a certificate of
insurance for each such policy or modification, as well as a copy of all exclusions and definitional
provisions and any binders; (b) all endorsements thereto; and (c) satisfactory evidence of payment
of the premium therefor.

9.1.4.3. If DB Contractor has not provided TxDOT with the foregoing proof of
coverage and payment within five days after TxXDOT delivers to DB Contractor written notice of an
Event of Default under Section 16.1.1 and demand for the foregoing proof of coverage, TxDOT
may, in addition to any other available remedy, without obligation or liability and without further
inquiry as to whether such insurance is actually in force: (a) obtain such an insurance policy; and
DB Contractor shall reimburse TxDOT for the cost thereof upon demand, and (b) suspend all or any
portion of Work for cause and close the Project until TxDOT receives from DB Contractor such
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proofs of coverage in compliance with this Section 9.1 (or until TxDOT obtains an insurance policy,
if it elects to do so).

9.1.5 Subcontractor Insurance Requirements

9.1.5.1. DB Contractor’s obligations regarding Subcontractor’s insurance are set
forth in Exhibit 14. DB Contractor shall cause each Subcontractor to provide such insurance in the
manner and in the form consistent with the requirements contained in this DBC.

9.1.5.2. If any Subcontractor fails to procure and keep in effect the insurance
required of it under Exhibit 14 and TxDOT asserts the same as an Event of Default hereunder, DB
Contractor may, within the applicable cure period, cure such Event of Default by: (a) causing such
Subcontractor to obtain the requisite insurance and providing to TxDOT proof of insurance; (b)
procuring the requisite insurance for such Subcontractor and providing to TxDOT proof of
insurance; or (¢) terminating the Subcontractor and removing its personnel from the Site.

9.1.6 Policies with Insureds in Addition to DB Contractor

All insurance policies that are required to insure Persons (whether as named or additional
insureds) in addition to DB Contractor shall comply or be endorsed to comply with the following
provisions.

9.1.6.1.  The insurance policy shall be written or endorsed so that no acts or
omissions of an insured shall vitiate coverage of the other insureds. Without limiting the foregoing,
any failure on the part of a named insured to comply with reporting provisions or other conditions
of the insurance policies, any breach of warranty, any action or inaction of a named insured or
others, or any change in ownership of all or any portion of the Project shall not affect coverage
provided to the other named insureds or additional insureds (and their respective members,
directors, officers, employees, agents and Project consultants).

9.1.6.2. The insurance shall apply separately to each named insured and
additional insured against whom a claim is made or suit is brought, except with respect to the limits
of the insurer’s liability.

9.1.6.3. All endorsements adding additional insureds to required insurance
policies shall contain no limitations, conditions, restrictions or exceptions to coverage in addition to
those that apply under the insurance policy generally, and shall state that the interests and
protections of each additional insured shall not be affected by any misrepresentation, act or
omission of a named insured or any breach by a named insured of any provision in the policy which
would otherwise result in forfeiture or reduction of coverage. To the fullest extent of coverage
allowed under Chapter 151 of the Texas Insurance Code, DB Contractor (if applicable) and TxDOT
shall be included as additional insureds under the commercial general liability policy providing
equivalent coverage, including products-completed operations. The commercial general liability
and any builder’s third party liability insurance policy (if furnished by DB Contractor in lieu of
commercial general liability insurance) shall include completed operations liability coverage.

9.1.7 Additional Terms and Conditions

9.1.7.1.  Each insurance policy shall be endorsed to state that coverage cannot be
canceled, voided, suspended, adversely modified, or reduced in coverage or in limits (including for
non-payment of premium) except after 30 days’ prior written notice (or ten days in the case of
cancellation for non-payment of premium) by first-class U.S. mail has been given to TxDOT and
each other insured or additional insured party; provided that DB Contractor may obtain as
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comparable an endorsement as possible if it establishes unavailability of this endorsement as set
forth in Section 9.1.11. Such endorsement shall not include any limitation of liability of the insurer
for failure to provide such notice. Further, prior to an insurance policy being canceled, voided,
suspended, adversely modified, or reduced in coverage or in limits (including for non-payment of
premium), DB Contractor shall require its insurance broker to furnish 30 days’ prior written notice
(or ten days in the case of cancellation for non-payment of premium) to TxDOT and each other
insured or additional insured party by registered or certified mail, return receipt requested, has been
given.

9.1.7.2.  The commercial general liability insurance policy and any builder’s third
party liability insurance policy (if furnished by DB Contractor in lieu of commercial general
liability insurance) shall cover liability arising out of the acts or omissions of DB Contractor’s
employees engaged in the Work.

9.1.7.3. If DB Contractor’s or any Subcontractor’s activities involve
transportation of Hazardous Materials, the automobile liability insurance policy for DB Contractor
or such Subcontractor shall be endorsed to include for private, non-commercial vehicles Motor
Carrier Act Endorsement-Hazardous Materials Clean Up (MCS-90).

9.1.7.4.  Each insurance policy shall provide coverage on an “occurrence” basis
and not a “claims made” basis (with the exception of any professional liability and pollution
liability insurance policies).

9.1.8 Waivers of Subrogation

TxDOT waives all rights against the DB Contractor-Related Entities, and DB Contractor
waives all rights against the Indemnified Parties, for any claims to the extent covered by insurance
obtained pursuant to this Section 9, except such rights as they may have to the proceeds of such
insurance. If DB Contractor is deemed to self-insure a claim or loss under Section 9.2.3, then DB
Contractor’s waiver shall apply as if it carried the required insurance. DB Contractor shall require
all Subcontractors to provide similar waivers in writing each in favor of all other Persons
enumerated above. Subject to Section 9.1.11, each policy, including workers’ compensation if
permitted under the applicable worker’s compensation insurance laws, shall include a waiver of any
right of subrogation against the Indemnified Parties or the insurer’s consent to the insured’s waiver
of recovery in advance of loss. However, no waiver of subrogation rights under any policy
providing professional liability coverage to the insureds shall be required of any party.

9.1.9 Inadequacy or Unavailability of Required Coverages

9.1.9.1. TxDOT makes no representation that the limits of liability specified for
any insurance policy to be carried pursuant to this DBC or approved variances therefrom are
adequate to protect DB Contractor against its undertakings under the DBC Documents, to TxDOT,
or any other Person. No such limits of liability or approved variances therefrom shall preclude
TxDOT from taking any actions as are available to it under the DBC Documents or otherwise at
Law.

9.1.9.2.  If DB Contractor demonstrates to TxDOT’s reasonable satisfaction that it
has used diligent efforts in the global insurance and reinsurance markets to maintain the insurance
coverages it is required to provide hereunder, and if, despite such diligent efforts and through no
fault of DB Contractor, any of such coverages (or any of the required terms of such coverages,
including insurance policy limits) become unavailable during the Term on commercially reasonable
terms, TxDOT will grant DB Contractor an interim written variance from such requirements under
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which DB Contractor shall obtain and maintain or cause to be obtained and maintained alternative
insurance packages and programs that provide risk coverage as comparable to that contemplated in
this Section 9 as is commercially reasonable under then-existing insurance market conditions.

9.1.9.3. DB Contractor shall not be excused from satisfying the insurance
requirements of this Section 9.1 merely because premiums for such insurance are higher than
anticipated. To establish that the required coverages (or required terms of such coverages,
including insurance policy limits) are not commercially available, DB Contractor shall bear the
burden of proving either that: (a) the same is not available at all in the global insurance and
reinsurance markets or (b) the premiums for the same have so materially increased over those
previously paid for the same coverage that no reasonable and prudent risk manager for a Person
seeking to insure comparable risks would conclude that such increased premiums are justified by
the risk protection afforded. For the purpose of clause (b), the only increases in premiums that may
be considered are those caused by changes in general market conditions in the insurance industry
affecting insurance for highway facilities, and DB Contractor shall bear the burden of proving that
premium increases are the result of such changes in general market conditions. For the avoidance
of doubt, no increase in insurance premiums attributable to particular conditions of the Project, or to
claims or loss experience of any DB Contractor-Related Entity or Affiliate, whether under an
insurance policy required by this Section 9 or in connection with any unrelated work or activity of
DB Contractor-Related Entities or Affiliate, shall be considered in determining whether required
insurance is commercially unavailable.

9.1.9.4. DB Contractor shall not be entitled to any increase in the Price for
increased costs or any time extension to the Completion Deadlines resulting from the unavailability
of coverage and the requirement to provide acceptable alternatives. TxDOT shall be entitled to a
reduction in the Price if it agrees to accept alternative policies providing less than equivalent
coverage, with the amount to be determined by extrapolation using the insurance quotes included in
the EPDs (or based on other evidence of insurance premiums as of the Proposal Due Date if the
EPDs do not provide adequate information).

9.1.10 Defense Costs

No defense costs shall be included within or erode the limits of coverage of any of the
insurance policies, except that litigation and mediation defense costs may be included within the
limits of coverage of professional and pollution liability policies.

9.1.11 Contesting Denial of Coverage

If any insurance carrier under an insurance policy denies coverage with respect to any
claims reported to such carrier, upon DB Contractor’s request, TxDOT and, to the extent necessary,
the other Indemnified Parties shall cooperate in good faith to establish whether and to what extent to
contest, and how to fund the cost of contesting, the denial of coverage; provided that if the reported
claim is a matter covered by an indemnity in favor of an Indemnified Party, then DB Contractor
shall bear all costs of contesting the denial of coverage.

9.1.12 Umbrella and Excess Policies

DB Contractor shall have the right to satisfy the requisite insurance coverage amounts for
liability insurance through a combination of primary policies and umbrella or excess policies.
Umbrella and excess policies shall comply with all insurance requirements, terms and provisions set
forth in this DBC for the applicable type of coverage.

9.1.13 Additional Insurance Policies
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If DB Contractor carries insurance coverage in addition to that required under this DBC,
then DB Contractor shall include TxDOT and its members, directors, officers, employees, agents
and Project consultants as additional insureds thereunder, if and to the extent that TxDOT has an
insurable interest. The additional insured endorsements shall be as described in Section 9.1.6.3; and
DB Contractor shall provide to TxDOT the proofs of coverage and copy of the policy described in
Section 9.1.4. If, however, DB Contractor demonstrates to TxDOT that inclusion of such Persons
as additional insureds will increase the premium, TxDOT shall elect either to pay the increase in
premium or forego additional insured coverage. The provisions of Sections 9.1.4, 9.1.6, 9.1.8,
9.1.9,9.1.13 and 9.2 shall apply to all such policies of insurance coverage.

9.2 Prosecution of Claims

9.2.1 Unless otherwise directed by TxDOT in writing with respect to TxDOT’s
insurance claims, DB Contractor shall be responsible for reporting and processing all potential
claims by TxDOT or DB Contractor against the insurance policies required hereunder. DB
Contractor agrees to report timely to the insurer(s) under such insurance policies any and all matters
which may give rise to an insurance claim by DB Contractor or TxDOT or another Indemnified
Party and to promptly and diligently pursue such insurance claims in accordance with the claims
procedures specified in such insurance policies, whether for defense or indemnity or both. DB
Contractor shall enforce all legal rights against the insurer under the applicable insurance policies
and applicable Laws in order to collect thereon, including pursuing necessary litigation and
enforcement of judgments, provided that DB Contractor shall be deemed to have satisfied this
obligation if a judgment is not collectible through the exercise of lawful and diligent means.

9.2.2 TxDOT agrees to promptly notify DB Contractor of TxDOT’s incidents,
potential claims against TxDOT, and matters which may give rise to an insurance claim against
TxDOT, to tender to the insurer TxDOT’s defense of the claim under such insurance policies, and
to cooperate with DB Contractor as necessary for DB Contractor to fulfill its duties hereunder.

9.2.3 If in any instance DB Contractor has not performed its obligations respecting
insurance coverage set forth in this DBC or is unable to enforce and collect any such insurance for
failure to assert claims in accordance with the terms of the insurance policies or to prosecute claims
diligently, then for purposes of determining DB Contractor’s liability and the limits thereon or
determining reductions in compensation due from TxDOT to DB Contractor on account of available
insurance, DB Contractor shall be treated as if it has elected to self-insure up to the full amount of
insurance coverage which would have been available had DB Contractor performed such
obligations and not committed such failure. Nothing in the DBC Documents shall be construed to
treat DB Contractor as electing to self-insure where DB Contractor is unable to collect due to the
bankruptcy or insolvency of any insurer which at the time the insurance policy is written meets the
rating qualifications set forth in this Section 9.

9.2.4 If in any instance DB Contractor has not promptly performed its obligation to
report to applicable insurers and process any potential insurance claim tendered by TxDOT or
another Indemnified Party, then TxDOT or the other Indemnified Party may, but is not obligated to:
(a) notity DB Contractor in writing of TxDOT’s intent to report the claim directly with the insurer
and thereafter process the claim; and (b) proceed with reporting and processing the claim if TxDOT
or the other Indemnified Party does not receive from DB Contractor, within ten days after so
notifying DB Contractor, written proof that DB Contractor has reported the claim directly to the
insurer. TxDOT or the other Indemnified Party may dispense with such notice to DB Contractor if
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TxDOT or the other Indemnified Party has a good faith belief that more rapid reporting is needed to
preserve the claim.

9.2.5 All insurance proceeds received by DB Contractor for any insured loss under
the insurance policies required by this DBC shall be paid into a separate insurance proceeds account
and shall be held in trust for the purposes of, and to be applied in accordance with, this DBC.

9.3 Disclaimer

DB Contractor and each Subcontractor have the responsibility to make sure that their insurance
programs fit their particular needs, and it is their responsibility to arrange for and secure any
insurance coverage which they deem advisable, whether or not specified herein.

SECTION 10. TITLE; SITE SECURITY; MAINTENANCE DURING CONSTRUCTION
10.1 Title

DB Contractor warrants that it owns, or will own, and has, or will have, good and marketable title to
all materials, equipment, tools and supplies furnished, or to be furnished, by it and its
Subcontractors that become part of the Project or are purchased for TxDOT for the operation,
maintenance or repair thereof, free and clear of all Liens. Title to all of such materials, equipment,
tools and supplies which are delivered to the Site shall pass to TxDOT, free and clear of all Liens,
upon the sooner of: (a) incorporation into the Project, or (b) payment by TxDOT to DB Contractor
of invoiced amounts pertaining thereto. Notwithstanding any such passage of title, DB Contractor
shall retain sole care, custody and control of such materials, equipment, tools and supplies and shall
exercise due care with respect thereto until Final Acceptance or until DB Contractor is terminated
from the Project pursuant to Sections 15 or 16.

10.2 Site Security

DB Contractor shall provide appropriate security for the Site, and shall take all reasonable
precautions and provide protection to prevent damage, injury, or loss to the Work and materials and
equipment to be incorporated therein, as well as all other property at or on the Site, whether owned
by DB Contractor, TxDOT, or any other Person.

10.3 Risk of Loss or Damage; Maintenance and Repair of Work

10.3.1 DB Contractor shall be responsible for maintenance with respect to each
Location in accordance with the Technical Provisions. This maintenance obligation shall begin
upon the commencement of Construction Work for each Location. Upon Substantial Completion of
each Location, TxDOT shall assume the maintenance obligations for each such Location, and DB
Contractor shall be relieved from responsibility for maintenance of such portions of the Project;
provided, however, that DB Contractor shall be responsible for maintenance of improvements
owned by third parties until control of and maintenance responsibility for such improvements has
been formally transferred to the third parties.

10.3.2 DB Contractor shall maintain, rebuild, repair, restore or replace all Work,
including Design Documents, Construction Documents, materials, equipment, supplies and
maintenance equipment which are purchased for permanent installation in, or for use during
construction of the Project that is injured or damaged prior to the date that DB Contractor’s
maintenance responsibility ends as set forth in Section 10.3.1, regardless of who has title thereto
under the DBC Documents and regardless of the cause of the damage or injury, at no additional cost
to TxDOT, except to the extent that TxDOT is responsible for such costs in accordance with the
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express terms of this DBC. DB Contractor, at its cost, shall also have sole responsibility during
such periods for rebuilding, repairing and restoring all other property within the Project ROW
whether owned by DB Contractor, TxDOT or any other Person.

10.3.3 If insurance proceeds with respect to any loss or damage for which DB
Contractor is responsible for the rebuilding, repair or restoration thereof are paid to TxDOT, then
TxDOT shall arrange for such proceeds to reimburse DB Contractor as repair or replacement work
is performed by DB Contractor to the extent that TxDOT has not previously paid for such repair or
replacement work; provided, however, that release of such proceeds to DB Contractor shall not be a
condition precedent to DB Contractor’s obligation to perform such replacement or repair work or
indicate that such replacement or repair work has been approved and accepted by TxDOT.

SECTION 11. WARRANTIES
11.1 Warranties
11.1.1 Warranty

11.1.1.1. With respect to Location numbers 3, 5, 9 and 13 (designated on Exhibit
20 as having a “General” warranty), DB Contractor warrants that: (a) all Work furnished pursuant
to the DBC Documents shall conform to Good Industry Practice, (b) the Project shall be free of
defects, (c) the Project shall be fit for use for the intended function, (d) materials and equipment
furnished under the DBC Documents shall be of good quality and new and (e) the Work shall meet
all of the requirements of the DBC Documents (collectively, the “General Warranty” or “General
Warranties™); provided that the Warranty shall not apply to (i) improvements and fixtures located
on the Site existing prior to the Effective Date and remaining in place through Substantial
Completion of the applicable Location and (i1) any Work (including work in connection with the
Final Design Documents) not performed by DB Contractor, a DB Contractor-Entity or a
Subcontractor.

11.1.1.2.  With respect to all Locations other than Location numbers 3, 5, 9 and 13
(designated on Exhibit 20 as having a “Materials and Workmanship” warranty), DB Contractor
warrants that: (a) all Work furnished pursuant to the DBC Documents shall conform to Good
Industry Practice, (b) materials and equipment furnished under the DBC Documents shall be of
good quality and new and (c) the Work shall meet all of the requirements of the DBC Documents
(collectively, the “M&W Warranty” or “M&W Warranties” and together with the General Warranty
and General Warranties, the “Warranty” or “Warranties”); provided that the Warranty shall not
apply to (i) improvements and fixtures located on the Site existing prior to the Effective Date and
remaining in place through Substantial Completion of the applicable Location and (ii) any Work
(including work in connection with the Final Design Documents) not performed by DB Contractor,
a DB Contractor-Entity or a Subcontractor.

11.1.2 Warranty Term

The Warranty Term for each Location shall commence upon Substantial Completion
thereof. Subject to extension under Section 11.2, the Warranties regarding all elements of the
Project that will be owned by TxDOT shall remain in effect until one year (for all M&W
Warranties) or two years (for all General Warranties) after Substantial Completion of the applicable
Location as noted with respect to each Location on Exhibit 20. Subject to extension under Section
11.2, the Warranties regarding elements of the Project that will be owned by Persons other than
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TxDOT (such as Utility Owners), shall commence as of the date of acceptance thereof by such
Persons and shall remain in effect until one year thereafter.

11.1.3 Correction of the Work

If TxDOT determines that any of the Work has not met the standards set forth in this
Section 11.1 at any time within the applicable Warranty Term, then DB Contractor shall correct
such Work as specified in this Section 11, even if the performance of such corrective Work extends
beyond the applicable Warranty Term.

11.14 Remedy

Within seven days of receipt by DB Contractor of notice from TxDOT specifying a failure
of any of the Work to satisfy the Warranties, or of the failure of any Subcontractor representation,
warranty, guarantee or obligation which DB Contractor is responsible to enforce, DB Contractor
and TxDOT shall mutually agree when and how DB Contractor shall remedy such failure; provided,
however, that in case of an emergency requiring immediate curative action or a situation which
poses a significant safety risk, DB Contractor shall implement such action as it deems necessary and
shall notify TxDOT in writing of the urgency of a decision. DB Contractor and TxDOT shall
promptly meet in order to agree on a remedy. If DB Contractor does not use its best efforts to
proceed to effectuate such remedy within the agreed time, or should DB Contractor and TxDOT fail
to reach such an agreement within such seven-day period (or immediately in the case of emergency
conditions), TxDOT shall have the right, but not the obligation, to perform or have performed by
third parties the necessary remedy, and the costs thereof shall be borne by DB Contractor and such
corrective Work shall be warranted by DB Contractor pursuant to Section 11.2. DB Contractor
shall reimburse TxDOT within ten days after DB Contractor’s receipt of an invoice therefor.
Alternatively, TxXDOT may deduct the amount of such costs and expenses from any sums owed by
TxDOT to DB Contractor pursuant to this DBC.

11.1.5 Permits and Costs

DB Contractor shall be responsible for obtaining any required encroachment permits and
required consents from any other Persons in connection with the performance of Work addressed
under this Section 11.1. DB Contractor shall bear all costs of such Work, including additional
testing and inspections, DB Contractor shall reimburse TxDOT or pay TxDOT’s expenses made
necessary thereby including any costs incurred by TxDOT for independent quality assurance and/or
quality control with respect to such Work within ten days after DB Contractor’s receipt of invoices
therefor. Alternatively, TxDOT may deduct the amount of such costs and expenses from any sums
owed by TxDOT to DB Contractor pursuant to this DBC.

11.1.6 Final Warranty Acceptance

11.1.6.1. Prior to expiration of the Warranty Term for each Location, DB
Contractor and TxDOT shall meet and confer and exchange information on a regular cooperative
basis with the goal being the orderly, timely inspection and review of each Location and TxDOT’s
issuance of a Certificate of Final Warranty Acceptance. TxDOT and DB Contractor shall conduct a
walkthrough of each Location and shall produce a punch list of those items requiring corrective
Work. TxDOT and the DB Contractor shall also jointly review completed Work re-done, repaired,
corrected or replaced pursuant to any Warranty. TxDOT may also conduct such other investigation
as may be necessary to evaluate whether the conditions to Final Warranty Acceptance for each
Location.
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11.1.6.2. TxDOT will issue a Certificate of Final Warranty Acceptance at
expiration of the applicable Warranty Term with regard to each Location provided that all of the
following conditions have been satisfied: (a) if TxDOT has determined that the Work, including
punch list items and Work re-done, repaired, corrected or replaced pursuant to a Warranty, meets
the standards set forth in this Section 11.1; (b) TxDOT has received (i) evidence satisfactory to
TxDOT that all Persons eligible to file a claim against the Warranty Bond have been fully paid and
(i1) unconditional releases of Liens and stop notices from all Subcontractors who filed preliminary
notice of a claim against the Warranty Bond; and (c) the statutory period for Subcontractors to file a
claim against the Warranty Bond has expired and no such claims have been filed.

11.2 Applicability of Warranties to Re-Done Work

The Warranties shall apply to all Work re-done, repaired, corrected or replaced pursuant to the
terms of this DBC. Following acceptance by TxDOT of re-done, repaired, corrected or replaced
Work, the Warranties as to each re-done, repaired, corrected or replaced element of the Work shall
extend beyond the original Warranty Term in order that each element of the Project shall have at
least a one-year warranty period or two-year warranty period as noted with respect to each Location
on Exhibit 20 (but not to exceed (x) two years from Substantial Completion of the applicable
Location for those Locations with an initial warranty period of one year or (y) four years from
Substantial Completion of the applicable Location for those Locations with an initial warranty
period of two years).

11.3 Subcontractor Warranties
11.3.1 Warranty Requirements

11.3.1.1. Without in any way derogating the Warranties and DB Contractor’s own
representations and warranties and other obligations with respect to all of the Work, DB Contractor
shall obtain from all Subcontractors for periods at least coterminous with the Warranties,
appropriate representations, warranties, guarantees and obligations with respect to design, materials,
workmanship, equipment, tools and supplies furnished by such Subcontractors to effectuate the
provisions in this Section 11.

11.3.1.2. DB Contractor shall cause Subcontractor warranties to be extended to
TxDOT and any third parties for whom Work is being performed or equipment, tools, supplies or
software is being supplied by such Subcontractor; provided that the foregoing requirement shall not
apply to standard, pre-specified manufacturer warranties of mass-marketed materials, products
(including software products), equipment or supplies where the warranty cannot be extended to
TxDOT using commercially reasonable efforts. TxDOT agrees to forebear from exercising
remedies under any such warranty so long as DB Contractor is diligently pursuing remedies
thereunder.

11.3.1.3. All representations, warranties, guarantees and obligations of
Subcontractors shall be written so as to survive all TxDOT inspections, tests and approvals. DB
Contractor hereby assigns to TxDOT all of DB Contractor’s rights and interest in all extended
warranties for periods exceeding the applicable Warranty Term which are received by DB
Contractor from any of its Subcontractors. To the extent that any Subcontractor warranty would be
voided by reason of DB Contractor's negligence or failure to comply with the DBC Documents in
incorporating material or equipment into the Work, DB Contractor shall be responsible for
correcting such defect.

11.3.2 Enforcement
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Upon receipt from TxDOT of notice of a failure of any of the Work to satisfy any
Subcontractor warranty, representation, guarantee or obligation, DB Contractor shall enforce or
perform any such representation, warranty, guarantee or obligation, in addition to DB Contractor’s
other obligations hereunder. TxDOT’s rights under this Section 11.3.2 shall commence at the time
such representation, warranty, guarantee or obligation is furnished and shall continue until the
expiration of DB Contractor’s relevant Warranty Term (including extensions thereof under
Section 11.2). Until such expiration, the cost of any equipment, material, labor (including re-
engineering) or shipping shall be for the account of DB Contractor if such cost is covered by such a
representation, warranty, guarantee or obligation and DB Contractor shall be required to replace or
repair defective equipment, material or workmanship furnished by Subcontractors.

114 Effect of TxDOT Activities on Warranties

DB Contractor acknowledges and agrees that TxDOT and its agents may perform certain
maintenance work during the period in which the Warranties are in effect and agrees that the
Warranties shall apply notwithstanding such activities; provided however that DB Contractor does
not hereby waive any rights, claims or remedies to which it may be entitled as a result of such
activities.

11.5 No Limitation of Liability

Subject to Section 17.4, the Warranties and Subcontractor warranties are in addition to all rights and
remedies available under the DBC Documents or applicable Law or in equity, and shall not limit
DB Contractor’s liability or responsibility imposed by the DBC Documents or applicable Law or in
equity with respect to the Work, including liability for design defects, latent construction defects,
strict liability, breach, negligence, intentional misconduct or fraud.

11.6 Damages for Breach of Warranty

Subject to Section 17.4 and in addition to TxDOT's other rights and remedies hereunder, at law or in
equity, DB Contractor shall be liable for actual damages resulting from any breach of an express or
implied warranty or any defect in the Work, including the cost of performance of such obligations
by others.

SECTION 12. PAYMENT FOR SERVICES
12.1 Price
12.1.1 Amount

As full compensation for the Work and all other obligations to be performed by DB
Contractor under the DBC Documents, TxDOT shall pay to DB Contractor the lump sum “Price”.
The term “Price” as used herein shall mean the lump sum amount set forth in this Section 12.1.1,
subject to adjustment from time to time to account for Change Orders. The Price shall be increased
or decreased only by a Change Order issued in accordance with Section 13, a Value Engineering
adjustment made in accordance with Section 21. The Price shall be paid in accordance with
Section 12.2. The Price shall be the lump sum amount of $

12.1.2 Payment for Work Prior to NTP2

DB Contractor acknowledges and agrees that the amount of funds available to pay for
Work prior to issuance of NTP2 is limited to $2,000,000. TxDOT has no obligation to make any
payments to DB Contractor in excess of $2,000,000 until such time (if any) as NTP2 is issued.
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12.1.3 Delay in NTP1

12.1.3.1. TxDOT anticipates that it will issue NTP1 concurrently with or shortly
after execution and delivery of this DBC, but shall have the right in its sole discretion to defer
issuance. If the effective date of NTP1 is more than 180 days after the Proposal Due Date and such
delay in issuing NTP1 was not caused in whole or in part by the acts, omissions, negligence,
intentional misconduct, or breach of applicable Law, contract or Governmental Approval of any DB
Contractor-Related Entity, the Price will be adjusted by adding the following to the Price:

A =N * (Price) * (([A-B]/B)/T)
where:
“A* 1s the adjustment amount;

“N” is the number of days in the period starting 180 days after the
Proposal Due Date and ending on the effective date of NTP1;

“A” is the ENR Construction Cost Index (CCI) value published for
the effective date of NTP1;

“B” is the CCI published for the month which contains the day which
is N +15 days prior to the 15th day of the month which contains the
effective date of NTP1; and

“T” is the number of days between the 15th of the month for which
the CCI value for “A” was taken and the 15th of the month for which
the CCI value for “B” was taken.

12.1.3.2. If a Change Order is issued during the period starting 180 days after the
Proposal Due Date and ending on the effective date of NTP1, the price of the Change Order, if any,
shall be adjusted based on the date that the Change Order is approved to the effective date of NTP1
using the formula set forth in Section 12.1.5.1 above, with “B” being the CCI for the month in
which the Change Order is approved.

12.1.3.3. If NTP1 has not been issued on or before 180 days after the Effective
Date, the Parties may mutually agree to terms allowing an extension in time for issuance of NTP1
and adjustment of the Price. DB Contractor shall provide evidence satisfactory to TxDOT, meeting
the requirements of Section 13.4, justifying the amount of any Price increase. If the delay in
issuance of NTP1 was not caused in whole or in part by the acts, omissions, negligence, intentional
misconduct, or breach of applicable Law, contract or Governmental Approval of any DB
Contractor-Related Entity and DB Contractor does not wish to negotiate an extension or if the
Parties fail to reach agreement in accordance with this Section 12.1.5.3, then DB Contractor’s sole
remedy shall be to terminate this DBC in accordance with Section 15.9.

12.14 Additional Provisions Relating to Delays in NTPs

12.1.4.1. Notwithstanding anything to the contrary contained herein, unless
otherwise agreed by TxDOT and DB Contractor, DB Contractor shall not be entitled to an increase
in the Price or extension of the Completion Deadlines, nor shall DB Contractor have a right to
terminate this DBC in accordance with Section 15.9 with respect to any delay in issuance of NTP1
due to the acts, omissions, negligence, intentional misconduct, or breach of applicable Law, contract
or Governmental Approval of any DB Contractor-Related Entity.
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12.1.4.2. Any Price increase under this Section 12.1 shall be amortized
proportionally over all Work at issue.

12.1.5 Price Adjustment Due to Delay of Environmental Approvals

12.1.5.1. If TxDOT does not issue NTP2 before the later of the 271st day after the
Proposal Due Date or the 91st day following the issuance of NTP1, solely due to a delay in issuance
of the Environmental Approval for the Project, the Price shall be subject to adjustment, as described
in this Section 12.1.5.1. The Price adjustment shall apply to the period beginning on the date of
issuance of NTP2. The Price performed on and after the date of issuance of NTP2 will be adjusted
by adding the product of the following to the Price:

A =N * (Price - C) * (JA-B]/B)/T)
where:

“A* is the adjustment amount distributed on a pro rata basis over the
remaining payments on Exhibit 5;

“C” is 1/3 of the amount paid or owing for Work performed prior to
1ssuance of NTP2;

“N” is the number of days in the period starting on the later of the
270th day after the Proposal Due Date or the 91st day after issuance
of NTP1 and ending on the effective date of NTP2;

“A” is the ENR Construction Cost Index (CCI) value published for
the effective date of NTP2;

“B” is the CCI published for the month which contains the day which
is N +15 days prior to the 15th day of the month which contains the
effective date of NTP2; and

“T” is the number of days between the 15th of the month for which
the CCI value for “A” was taken and the 15th of the month for which
the CCI value for “B” was taken.

12.1.5.2. Solely in connection with a delay in the issuance of NTP2 as a result of a
delay in the Environmental Approval for the Project of the type described in Section 12.1.5.1,
TxDOT shall be entitled to issue a partial NTP2 with respect to those Locations not affected by such
delay in the Environmental Approval. In the event of the issuance of such a partial NTP2, the Price
increase described in Section 12.1.5.1 shall only apply proportionally (based on TxDOT’s estimated
construction cost for each Location) with respect to those aspects of the Project delayed by the
delay in the Environmental Approval for the Project.

12.2 Invoicing and Payment
The following process shall apply to invoicing and payment:
12.2.1 Delivery of Draw Request

On or about the fifth Business Day of each month following NTP1 and continuing through
the last date of the Maximum Payment Schedule shown on Exhibit 5, DB Contractor shall deliver to
TxDOT one hard copy and one electronic copy of a Draw Request in the form attached hereto as
Exhibit 15 and meeting all requirements specified herein except as otherwise approved in writing by
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TxDOT. Each Draw Request shall be executed by DB Contractor’s Authorized Representative.
Each Draw Request shall be organized to account for applicable reimbursement requirements and to
facilitate the reimbursement process.

12.2.2 Contents of Draw Request

Each Draw Request must contain the following items: (a) Draw Request cover sheet; (b)
an approved Monthly Project Status Schedule Update as described in Section 2.1.1.2.2 of the
Technical Provisions; (c) certification by the DB Contractor that all Work which is the subject of
the Draw Request fully complies with the requirements of the DBC Documents subject to any
exceptions identified in the certification; (d) Draw Request data sheet(s) and supporting documents,
as required by TxDOT to support and substantiate the amount requested (based on quantities and
unit prices for unit priced Work, based on time and materials for Time and Materials Change
Orders, based on actual costs as evidenced by invoices for items to be paid from an allowance, and
based on the Project Schedule for all other Work) and showing the maximum amount payable based
on the Maximum Payment Schedule; (¢) DBE utilization report in a format reasonably satisfactory
to TxDOT; (f) traffic incident reports; (g) cash flow curves and comparison to the Maximum
Payment Schedule; and (i) such other items as TxDOT reasonably requests.

12.2.3 Draw Request Cover Sheet Contents

The Draw Request cover sheet shall include the following: (a) Project number and title; (b)
request number (numbered consecutively starting with “17); (c) total amount earned to date for the
Project; and (d) authorized signature, title of signer, and date of signature.

12.2.4 Certification by Design Manager and Construction Quality Assurance
Manager

Each Draw Request shall include a certificate signed and sealed by the Design Manager or
the Construction Quality Acceptance Manager, as appropriate, in a form included in Exhibit 15 or
otherwise acceptable to TxDOT, certifying that: (a) except as specifically noted in the certification,
all Work, including that of designers, Subcontractors, and Suppliers, which is the subject of the
Draw Request has been checked and/or inspected by the Design Manager with respect to
Professional Services and the Construction Quality Acceptance Manager with respect to the
Construction Work; (b) except as specifically noted in the certification, all Work which is the
subject of the Draw Request conforms to the requirements of the DBC Documents; (¢) the Quality
Management Plan and all of the measures and procedures provided therein are functioning properly
and are being followed; (d) the Professional Services percentages and construction percentages
indicated are accurate and correct; and (e) all quantities for which payment is requested on a unit
price basis are accurate.

12.2.5 Draw Request Data Sheets

Draw Request data sheets shall be subdivided into Locations and shall be attached to a
Project-wide report and Draw Request data sheet. It is TxDOT’s intent to base payments on a
mutually agreed estimate of percentage of Work completed, not on measured quantities (except as
expressly set forth in this DBC), except that cost plus or unit price Change Order Work or items to
be paid from an allowance may be paid based upon measured quantities. Where progress is
measured by percentage complete and days remaining, the percentage shall be calculated using
Primavera P6. DB Contractor shall present the format of the Draw Request data sheets for TxDOT
approval at least 20 Business Days prior to the submittal of the first Draw Request.

12.2.6 Payment by TxDOT
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Within ten Business Days after TxDOT’s receipt of a complete Draw Request, TxXDOT
will review the Draw Request and all attachments and certificates thereto for conformity with the
requirements of the DBC Documents, and shall notify DB Contractor of the amount approved for
payment and the reason for disapproval of any remaining invoiced amounts or of any other
information set forth in the Draw Request. DB Contractor may include such disapproved amounts
in the next month’s Draw Request after correction of the deficiencies noted by TxDOT and
satisfaction of the requirements of the DBC Documents related thereto. Within five Business Days
after TxDOT’s approval of a Draw Request, TxDOT shall pay DB Contractor the amount of the
Draw Request approved for payment less any amounts which TxDOT is entitled to withhold or
deduct.

12.2.7 Certification Regarding Payment

TxDOT acknowledges that DB Contractor may satisfactorily perform Work which entitles
it to payment amounts in excess of the cumulative monthly amounts allowed under the Maximum
Payment Schedule prior to the final payment. Upon DB Contractor's request, TxDOT will provide
reasonable certification of such amounts. Such amounts may not be subject to deductions available
to TxDOT under this DBC or a right of offset by TxDOT, provided that DB Contractor and TxDOT
have agreed upon reasonable safeguards for issuance of the certifications; and provided further that
nothing herein shall prevent TxXDOT from exercising its right of offset or to deductions against sums
that otherwise would be payable to DB Contractor under the Maximum Payment Schedule or from
exercising its rights under the Retainage Bond, Performance Bond, Payment Bond or Guaranty.
Notwithstanding any other provision in this DBC, DB Contractor may assign all or any portion of
its rights, title and interests in and to payment of such amounts certified by TxDOT, or to any other
payment made or owed by TxDOT under this DBC, to any Person from which DB Contractor
obtains financing to complete any portion of the Work.

12.3 Deductions, Exclusions and Limitations on Payment
12.3.1 Deductions

TxDOT may deduct from each progress payment and the Final Payment for each Location
the following: (a) any TxDOT or third party Losses for which DB Contractor is responsible
hereunder or any Liquidated Damages which have accrued as of the date of the application for
payment or which are anticipated to accrue based on the Substantial Completion and Final
Acceptance dates shown in the current Project Schedule; (b) if a notice to stop payment, claim or
Lien is filed with TxDOT, due to DB Contractor’s failure to pay for labor or materials used in the
Work, money due for such labor or materials will be withheld from payment to the DB Contractor;
(c) any sums expended by TxDOT in performing any of DB Contractor’s obligations under the
DBC Documents which DB Contractor has failed to perform, and (d) any other sums which TxDOT
is entitled to recover from DB Contractor under the terms of this DBC. The failure by TxDOT to
deduct any of these sums from a progress payment shall not constitute a waiver of TxDOT’s right to
such sums.

12.3.2 Unincorporated Materials

TxDOT will not pay for materials not yet incorporated in the Work unless all of the
following conditions are met:

12.3.2.1. Material shall be: (a) delivered to the Site, (b) delivered to DB Contractor
and promptly stored by DB Contractor in bonded storage at a location approved by TxDOT in its
sole discretion, or (c) stored at a Supplier’s fabrication site, which must be a bonded commercial
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location approved by TxDOT, in its sole discretion. DB Contractor shall submit certified bills for
such materials with the Draw Request, as a condition to payment for such materials. TxDOT shall
allow only such portion of the amount represented by these bills as, in its sole opinion, is consistent
with the reasonable cost of such materials. If such materials are stored at any site not approved by
TxDOT, DB Contractor shall accept responsibility for and pay all personal and property taxes that
may be levied against TxDOT by any state or subdivision thereof on account of such storage of
such material.

12.3.2.2. All such materials that meet the requirements of the DBC Documents
shall be and become the property of TxDOT. DB Contractor at its own cost shall promptly execute,
acknowledge and deliver to TxDOT proper bills of sale or other instruments in writing in a form
acceptable to TxDOT conveying and assuring to TxDOT title to such material included in any Draw
Request, free and clear of all Liens.

12.3.2.3. The cost and charges for material included in a Draw Request but which
is subsequently lost, damaged or unsatisfactory may be deducted from succeeding Draw Requests if
TxDOT, in its sole discretion, determines that is appropriate after considering the availability of
insurance coverage and DB Contractor’s actions to replace the lost, damaged or unsatisfactory
items.

12.3.2.4. Payment for material furnished and delivered as indicated in this
Section 12.3.2 will not exceed the amount paid by DB Contractor as evidenced by a bill of sale
supported by paid invoice.

12.3.3 Payments for Mobilization, Bond and Insurance Premiums and Record
Drawings

12.3.3.1. DB Contractor shall be entitled to payment for mobilization in
installments, in an amount equal to the bid item price for mobilization, not to exceed cumulatively
10% of the Price. The first payment for mobilization shall be in an amount not to exceed 5% of the
bid item price for mobilization, payable as part of the first Draw Request following NTP1. The
second payment for mobilization shall be in an amount not to exceed 20% of the bid item price for
mobilization, payable as part of the first Draw Request following NTP2. The third payment for
mobilization shall be in an amount not to exceed 50% of the bid item price for mobilization,
payable when at least 10% of the Price (less mobilization) is earned. The fourth payment for
mobilization shall be in the remaining amount of the bid item price for mobilization, payable when
at least 25% of the Price (less mobilization) is earned. The amounts paid under this Section 12.3.3.1
shall be taken into account in assessing the maximum amount payable under a Draw Request
through application of the Maximum Payment Schedule.

12.3.3.2. The portion of the Price allocable to bond and insurance premiums, as set
forth in the Proposal, shall be payable to reimburse DB Contractor for bond and insurance
premiums actually paid, without markup, not to exceed the line item for such premiums in the
Proposal, as part of the first Draw Request following NTP2. Any excess portion of the line item for
such premiums set forth in the Proposal shall be payable following Substantial Completion of the
Project. The amounts paid under this Section 12.3.3.2 shall be taken into account in assessing the
maximum amount payable under a Draw Request through application of the Maximum Payment
Schedule.

12.3.3.3. The amount payable for Record Drawings acceptable to TxDOT shall
equal 1% of the Price, which shall be withheld from each payment of the Price. DB Contractor
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shall not be entitled to payment for the last 1% of the Price until acceptable Record Drawings have
been delivered to TxDOT.

12.3.4 Equipment

TxDOT shall not pay for direct costs of equipment. Costs of equipment, whether new,
used or rented, and to the extent not included in the mobilization payments under Section 12.3.3,
shall be allocated to and paid for as part of the activities with which the equipment is associated, in
a manner which is consistent with the requirements of Section 13.7.7.

12.4 Final Payment
Final Reconciliation of amounts owing for all Work will be made as follows:

12.4.1 On or about the date of Final Acceptance of the Project, DB Contractor shall
prepare and submit a proposed Final Reconciliation to TxDOT showing the proposed total amount
due DB Contractor as of the date of Final Acceptance of the Project, including any amounts owing
from Change Orders. In addition to meeting all other requirements for Draw Requests hereunder,
the Final Reconciliation shall propose a schedule of monthly payments that do not exceed the
amounts set forth on the Maximum Payment Schedule. The Final Reconciliation shall list all
outstanding PCO Notices, stating the amount at issue associated with each such notice. The Final
Reconciliation shall also be accompanied by: (a) evidence regarding the status of all existing or
threatened claims, Liens and stop notices of Subcontractors, Suppliers, laborers, Utility Owners and
or other third parties against DB Contractor, TXDOT or the Project, (b) consent of any Guarantors
and Surety to the proposed monthly payment schedule, (c) such other documentation as TxDOT
may reasonably require; and (d) the release described in Section 12.4.4, executed by DB Contractor.
Prior applications and payments shall be subject to correction in the Final Reconciliation. PCO
Notices filed concurrently with the Final Reconciliation must be otherwise timely and meet all
requirements under Sections 13 and 19.

12.4.2 If the Final Reconciliation shows no existing or threatened claims, Liens and
stop notices of Subcontractors, Suppliers, laborers, Utility Owners or other third parties against DB
Contractor, TxDOT or the Project, and provided TxDOT has approved the Final Reconciliation,
TxDOT, in exchange for an executed release meeting the requirements of Section 12.4.4 and
otherwise satisfactory in form and content to TxDOT, will pay in accordance with the monthly
payment schedule described in Section 12.4.6 the entire sum found due on the approved Final
Reconciliation, less the amount of any Losses that have accrued as of the date of Final Acceptance
of the Project, any other deductions permitted under Section 12.3.1 above.

12.4.3 If the Final Reconciliation lists any existing or threatened claims, Liens and
stop notices of Subcontractors, Suppliers, laborers, Utility Owners or other third parties against DB
Contractor, TxDOT or the Project, or if any is thereafter filed, TxDOT may withhold from payment
such amount as TxDOT deems advisable to cover any amounts owing or which may become owing
to TxDOT by DB Contractor, including costs to complete or remediate uncompleted Work or
Nonconforming Work, and the amount of any existing or threatened claims, Liens and stop notices
of Subcontractors, Suppliers, laborers, Utility Owners and other third parties against DB Contractor,
TxDOT or the Project.

12.4.4 The executed release from DB Contractor shall be from any and all claims
arising from the Work, and shall release and waive any claims against the Indemnified Parties,
excluding only those matters identified in any PCO Notices listed as outstanding in the Final
Reconciliation. The release shall be accompanied by an affidavit from DB Contractor certifying:
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(a) that all Work has been performed in strict accordance with the requirements
of the DBC Documents;

(b)  that DB Contractor has resolved any claims made by Subcontractors,
Suppliers, Utility Owners, laborers, or other third parties against DB Contractor, TxDOT or the
Project (except those listed by DB Contractor in accordance with Section 12.4.3);

(©) that DB Contractor has no reason to believe that any Person has a valid
claim against DB Contractor, TXDOT or the Project which has not been communicated in writing
by DB Contractor to TxDOT as of the date of the certificate; and

(d) that all guarantees, Warranties and the Payment Bond, the Performance
Bond, Retainage Bond and Warranty Bond are in full force and effect.

12.4.5 All prior Draw Requests shall be subject to correction in the Final
Reconciliation.

12.4.6 TxDOT will review DB Contractor's proposed Final Reconciliation, and any
changes or corrections, including deductions and withholding described in Section 12.4.2, will be
forwarded to DB Contractor for correction within 20 Business Days. Any changes or corrections
made pursuant to this Section 12.4.6 will be reflected in an updated monthly payment schedule
showing the net amount owed to DB Contractor by month.

12.4.7 TxDOT shall fulfill its payment obligations under this DBC by paying the
amounts identified in Section 12.4.6, in accordance with the schedule described in_Section 12.4.6.

12.5 Payment to Subcontractors

DB Contractor shall pay each Subcontractor for Work performed within ten days after receiving
payment from TxDOT for the Work performed by the Subcontractor, and shall pay any retainage on
a Subcontractor's Work within ten days after satisfactory completion of all of the Subcontractor's
Work.

12.6 Disputes

Failure by TxDOT to pay any amount in dispute shall not alleviate, diminish or modify in any
respect DB Contractor’s obligation to perform under the DBC Documents, including DB
Contractor’s obligation to achieve the Completion Deadlines and perform all Work in accordance
with the DBC Documents, and DB Contractor shall not cease or slow down its performance under
the DBC Documents on account of any such amount in dispute. Any Claim or Dispute regarding
such payment shall be resolved pursuant to Section 19. DB Contractor shall proceed as directed by
TxDOT pending resolution of the Claim or Dispute. Upon resolution of any such Claim or Dispute,
each Party shall promptly pay to the other any amount owing.

SECTION 13. CHANGES IN THE WORK

This Section 13 sets forth the requirements for obtaining all Change Orders under this DBC. DB
Contractor hereby acknowledges and agrees that the Price constitutes full compensation for
performance of all of the Work, subject only to those exceptions specified in this Section 13 and DB
Contractor’s right to collect certain payments from Utility Owners for Betterments as specified in
Section 6.7.2, and that TxDOT is subject to constraints limiting its ability to increase the Price or
extend the Completion Deadlines. DB Contractor unconditionally and irrevocably waives the right
to any Claim for a time extension or for any monetary compensation in addition to the Price and
other compensation specified in this DBC, except in accordance with this Section 13. To the extent
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that any other provision of this DBC expressly provides for a Change Order to be issued, such
provision is incorporated into and subject to this Section 13.

13.1 Circumstances Under Which Change Orders May Be Issued
13.1.1 Definition of and Requirements Relating to Change Orders
13.1.1.1. Definition of Change Order

The term “Change Order” shall mean a written amendment to the terms and
conditions of the DBC Documents issued in accordance with this Section 13. TxDOT may issue
unilateral Change Orders as specified in Section 13.2.2. Change Orders may be requested by DB
Contractor only pursuant to Section 13.3. A Change Order shall not be effective for any purpose
unless executed by TxDOT. Change Orders may be issued for the following purposes (or
combination thereof): (a) to modify the scope of the Work; (b) to revise a Completion Deadline; (c)
to revise the Price; (d) to revise other terms and conditions of the DBC Documents. Upon
TxDOT’s approval of the matters set forth in the Change Order form (whether it is initiated by
TxDOT or requested by DB Contractor), TxDOT shall sign such Change Order form indicating
approval thereof. A Change Order may, at the sole discretion of TxDOT, direct DB Contractor to
proceed with the Work with the amount of any adjustment of any Completion Deadline or Price to
be determined in the future. All additions, deductions or changes to the Work as directed by
Change Orders shall be executed under the conditions of the original DBC Documents.

13.1.1.2. Issuance of Directive Letter

TxDOT may at any time issue a Directive Letter to DB Contractor regarding any
matter for which a Change Order can be issued or in the event of any Claim or Dispute regarding
the scope of the Work or whether DB Contractor has performed in accordance with the
requirements of the DBC Documents. The Directive Letter will state that it is issued under this
Section 13.1.1.2, will describe the Work in question and will state the basis for determining
compensation, if any. Subject to Section 13.2.1.5, DB Contractor shall proceed immediately as
directed in the Directive Letter, pending the execution of a formal Change Order (or, if the
Directive Letter states that the Work is within DB Contractor’s original scope of Work, DB
Contractor shall proceed with the Work as directed but shall have the right pursuant to Section 13.3
to request that TxDOT issue a Change Order with respect thereto).

13.1.1.3. Directive Letter as Condition Precedent to Claim that TxDOT-Directed
Change Has Occurred

DB Contractor shall not be entitled to additional compensation or time extension for
any such work performed prior to receipt of a Directive Letter or Change Order. DB Contractor
acknowledges that it will be at risk if it elects to proceed with any such work, since TxXDOT may
later decide not to provide direction with regard to such work. In addition to provision of a PCO
Notice and subsequent Change Order request pursuant to Section 13.3.2, receipt of a Directive
Letter from TxDOT shall be a condition precedent to DB Contractor’s right to make a Claim that a
TxDOT-Directed Change has occurred. The fact that a Directive Letter was issued by TxDOT shall
not be considered evidence that in fact a TxDOT-Directed Change occurred. The determination
whether a TxDOT-Directed Change in fact occurred shall be based on an analysis of the original
requirements of the DBC Documents and a determination whether the Directive Letter in fact
constituted a change in those requirements.

13.1.2 TxDOT Right to Issue Change Orders
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TxDOT may, at any time and from time to time, without notice to any Surety, authorize
and/or require, pursuant to a Change Order, changes in the Work or in terms and conditions of the
Technical Provisions (including changes in the standards applicable to the Work); except TxDOT
has no right to require any change that: (a) is not in compliance with applicable Laws; (b) would
contravene an existing Governmental Approval and such contravention could not be corrected by
the issuance of a further or revised Governmental Approval; (c) constitutes a fundamental change in
the nature or scope of the Project; (d) would cause an insured risk to become uninsurable; (¢) would
materially adversely affect the health or safety of users of the Project; (f) is fundamentally
incompatible with the Project design; or (g) is not technically feasible to construct. DB Contractor
shall have no obligation to perform any work within any such exception unless on terms mutually
acceptable to TxDOT and DB Contractor.

13.2 TxDOT-Initiated Change Orders
13.2.1 Request for Change Proposal

13.2.1.1. If TxDOT desires to issue a TxDOT-Directed Change or to evaluate
whether to initiate such a change, then TxXDOT may, at its discretion, issue a Request for Change
Proposal. The Request for Change Proposal shall set forth the nature, extent and details of the
proposed TxDOT-Directed Change. Within five Business Days after DB Contractor receives a
Request for Change Proposal, TxDOT and DB Contractor shall consult to define the proposed scope
and potential cost and schedule impacts of the change.

13.2.1.2. Within five Business Days after the consultation and provision of any
data described in Section 13.2.1.1, TxDOT shall notify DB Contractor whether TxDOT: (a) wishes
to issue a Change Order, (b) wishes to request DB Contractor to provide a Cost and Schedule
Proposal as discussed at the meeting, (c) wishes to request DB Contractor to prepare a modified
work plan for the change and a Cost and Schedule Proposal based on the modified plan, or (d) no
longer wishes to issue a Change Order.

13.2.1.3. If so requested, DB Contractor shall, within ten Business Days after
receipt of the notification described in Section 13.2.1.3 prepare and submit to TxDOT for review
and approval a Cost and Schedule Proposal (in the format provided by TxDOT) for the requested
change, complying with all applicable requirements of Section 13.4, and incorporating and fully
reflecting all requests made by TxDOT. DB Contractor shall bear the cost of developing the Cost
and Schedule Proposal, including any modifications thereto requested by TxDOT, except that costs
of design and engineering work required for preparation of plans or exhibits necessary to the Cost
and Schedule Proposal, as pre-authorized by TxDOT, may be included in the Change Order as
reimbursable items. If the Change Order is approved, such design and engineering costs will be
included within the Change Order, otherwise, they shall be separately reimbursed through a separate
Change Order.

13.2.1.4. If DB Contractor and TxDOT are unable to reach agreement on a Change
Order, TxDOT may, in its sole discretion, order DB Contractor to proceed with the performance of
the Work in question notwithstanding such disagreement. Such order may, at TxDOT’s option, be
in the form of: (a)a Time and Materials Change Order as provided in Section 13.7 or (b)a
Directive Letter under Section 13.1.1.2. Upon receipt of a Time and Materials Change Order or
Directive Letter, as the case may be, pending final resolution of the relevant Change Order
according to the dispute resolution procedures of this DBC, (a) DB Contractor shall implement and
perform the Work in question as directed by TxDOT and (b) TxDOT will make interim payment(s)
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to DB Contractor on a monthly basis for the reasonable documented costs of the Work in question,
subject to subsequent adjustment through the dispute resolution procedures of this DBC.

13.2.2 Unilateral Change Orders

TxDOT may issue a unilateral Time and Materials Change Order at any time, regardless of
whether it has issued a Request for Change Proposal. DB Contractor shall be entitled to
compensation in accordance with Section 13.7 for additional Work which is required to be
performed as the result of any such unilateral Change Order, and shall have the right to submit the
issue of entitlement to an extension of the Completion Deadlines to dispute resolution in accordance
with Section 19. For deductive unilateral Change Orders, the Change Order may contain a Price
deduction deemed appropriate by TxDOT, and DB Contractor shall have the right to submit the
amount of such Price deduction to dispute resolution in accordance with Section 19.

13.3 DB Contractor-Requested Change Orders
13.3.1 Eligible Changes

13.3.1.1. DB Contractor may request a Change Order to extend a Completion
Deadline only for delays directly attributable to one or more of the following events or
circumstances which change the duration of a Critical Path: (a) Force Majeure Events; (b) TxDOT-
Caused Delays; (c) delays relating to ROW acquisition by TxDOT, to the extent permitted by
Section 6.4; (d) delays relating to Ultilities, to the extent permitted by Sections 6.5.1, 6.5.4 and
13.7.2; or (e) delays relating to Differing Site Conditions, discovery of Hazardous Materials to the
extent permitted by Section 13.7.

13.3.1.2. DB Contractor may request a Change Order to increase the Price only for
increased costs of performance of the Work as follows: (a) subject to Section 13.2.3, additional
costs directly attributable to additional Work resulting from TxDOT-Directed Changes and TxDOT-
Caused Delays for which TxDOT has not submitted a Change Order or a Request for Change
Proposal; (b) additional costs relating to Differing Site Conditions, Force Majeure Events,
Hazardous Materials to the extent provided in Section 13.7; (c) certain additional costs relating to
Utility Adjustment Work, as described in Section 6.5 and Section 13.7.2, to the extent provided
therein; (d) additional costs directly attributable to uncovering, removing and restoring Work, to
the extent provided in Section 5.4.3; or (e) Price adjustments as specified in Section 12.1.

13.3.1.3. DB Contractor’s entitlement to a Change Order for eligible changes is
subject to the restrictions and limitations contained in this Section 13 and elsewhere in the DBC
Documents, and furthermore is subject to DB Contractor’s compliance with all notification and
other requirements identified herein. DB Contractor shall initiate the Change Order process by
delivery of a PCO Notice as described in Section 13.3.2, followed by submittal of a Request for
Change Order and supporting documentation to TxDOT.

13.3.2 Procedures

The requirements set forth in this Section 13.3.2 constitute conditions precedent to DB
Contractor’s entitlement to request and receive a Change Order except those involving: (a)a
Request for Change Proposal or (b)a Price increase under Section 12.1.4. DB Contractor
understands that it shall be forever barred from recovering against TxDOT under this Section 13 if
it fails to give notice of any act, or omission, by TxDOT or any of its representatives or the
happening of any event, thing or occurrence pursuant to a proper PCO Notice, or fails to comply
with the remaining requirements of this Section 13.3.
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13.3.2.1. Delivery of PCO Notices

DB Contractor acknowledges the importance of providing prompt notification to
TxDOT upon occurrence of any event or thing entitling DB Contractor to a Change Order under
Section 13.3.1. Among other things, such notification serves the purpose of allowing TxDOT to
take action to mitigate adverse impacts. Such notification must be delivered as promptly as possible
after the occurrence of such event or situation, through a PCO Notice as described in
Section 13.3.2.2.

13.3.2.2. PCO Notices

The term “PCO Notice” shall mean a notice delivered by DB Contractor, meeting the
requirements set forth below, stating that an event or situation has occurred within the scope of
Section 13.3.1 and stating which subsection thereof is applicable. The first notice shall be labeled
“PCO Notice No. 1” and subsequent notices shall be numbered sequentially.

The PCO Notice shall: (a) state in detail the facts underlying the anticipated Request
for Change Order, the reasons why DB Contractor believes additional compensation or time will or
may be due and the date of occurrence, (b) state in detail the basis for necessary accelerated
schedule performance, if applicable, (c) identify particular elements of performance for which
additional compensation may be sought under this Section 13.3.2, (d) identify any potential critical
path impacts, and (e) provide an estimate of the time within which a response to the notice is
required to minimize cost, delay or disruption of performance.

Written notification provided in accordance with Section 13.7.1.3 or 13.7.4.1 may
also serve as a PCO Notice provided it meets the requirements for PCO Notices.

Any adjustments made to this DBC shall not include increased costs or time
extensions for delay resulting from DB Contractor’s failure to timely provide requested additional
information under this Section 13.3.2.3.

13.3.2.3. Waiver

Each PCO Notice shall be delivered as promptly as possible after the occurrence of
such event or situation. If any PCO Notice is delivered later than ten days after DB Contractor first
discovered (or should have discovered in the exercise of reasonable prudence) the occurrence
described therein, DB Contractor shall be deemed to have waived: (a) the right to collect any costs
incurred after DB Contractor first discovered (or should have discovered in the exercise of
reasonable prudence) such event or situation but prior to the date of delivery of the applicable PCO
Notice and (b) the right to seek an extension of any Completion Deadline with respect to any delay
in a critical path which accrued after DB Contractor first discovered (or should have discovered in
the exercise of reasonable prudence) such event or situation but prior to the date of delivery of the
written notice. Furthermore, if any PCO Notice concerns any condition or material described in
Section 13.7.4.1, DB Contractor shall be deemed to have waived the right to collect any and all
costs incurred in connection therewith to the extent that TxDOT is not afforded the opportunity to
inspect such material or condition before it is disturbed.

DB Contractor’s failure to provide a PCO Notice within 60 days after DB Contractor
first discovered (or should have discovered in the exercise of reasonable prudence) the occurrence
of a given event or situation shall preclude DB Contractor from any relief.
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13.3.2.4. Delivery of Request for Change Order

DB Contractor shall deliver a Request for Change Order under this Section 13.3.2.4
to TxDOT within 30 days after delivery of the PCO Notice, or such longer period of time as may be
allowed in writing by TxXDOT. TxDOT may require design and construction costs to be covered by
separate Requests for Change Order. If DB Contractor requests a time extension, then TxDOT, in
its sole discretion, may require DB Contractor to provide two alternative Requests for Change
Order, one of which shall provide for a time extension and any additional costs permitted hereunder,
and the other of which shall show all Acceleration Costs associated with meeting the non-extended
Completion Deadlines, as well as any additional costs permitted hereunder. If it is not feasible to
recover to the non-extended Completion Deadline or if DB Contractor believes that the costs
associated with such a recovery are prohibitive, then DB Contractor shall recommend a date to be
shown in the alternative Change Order form. If DB Contractor fails to deliver a complete Request
for Change Order or incomplete Request for Change Order meeting all of the requirements of
Section 13.3.2.4 within the appropriate time period, DB Contractor shall be required to provide a
new PCO Notice before it may submit a Request for Change Order.

13.3.3 Performance of Disputed Work

If TxDOT does not issue a Change Order based on DB Contractor’s request, DB
Contractor shall nevertheless perform all work as specified by Directive Letter, and shall have the
right to submit the issue to dispute resolution pursuant to Section 19. DB Contractor shall maintain
and deliver to TxDOT, upon request, contemporaneous records, meeting the requirements of
Section 13.9, for all work performed which DB Contractor believes constitutes extra work
(including non-construction work), until all Claims and Disputes regarding entitlement or cost of
such work are resolved.

13.4 Contents of Change Orders

Each Cost and Schedule Proposal and Request for Change Order shall be prepared in a form
acceptable to TxDOT, and shall meet all applicable requirements of this Section 13.

13.5 Change Order Pricing

The price of a Change Order under this Section 13.5 shall be a negotiated lump sum price or unit
prices as provided below. Lump sum price or unit prices shall be based on the original allocations
of the Price to comparable activities, whenever possible. If reference to price allocations is
inappropriate and if requested by TxDOT or DB Contractor, negotiation for lump sum or unit price
Change Orders shall be on an Open Book Basis and may be based on the pricing contained in the
EPDs as well as Subcontractors’ bid prices.

13.5.1 Detailed Cost Proposal

DB Contractor may be required to submit a detailed cost proposal identifying all
categories of costs in accordance with the requirements of Section 13.6: (a) showing all impacts on
the DBC Documents from Work additions, deletions and modifications shown in the Change Order
being priced; and (b) setting out the proposed costs in such a way that a fair evaluation can be made.
When the Change Order adds Work to DB Contractor’s scope, the increase in the Price shall be
negotiated based on estimates or actual costs of labor, material and equipment. When the Change
Order deletes Work from DB Contractor’s scope, the amount of the reduction in the Price shall be
based upon an estimate including a bill of material, a breakdown of labor and equipment costs.
Markup for profit and overhead consistent with Section 13.6.7 shall apply to Work added and
deleted by Change Orders.
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13.5.2 Added Work

When the Change Order adds Work to DB Contractor’s scope, the increase in the Price
shall be negotiated based on estimated costs of labor, material and equipment, or shall be based on
actual costs in accordance with Section 13.6. For negotiated Change Orders, markups for profit and
overhead shall be consistent with Sections 13.6.7. Risk associated with the Work described in the
Change Order shall be addressed through the assumptions contained therein regarding the scope of
such Work.

13.5.3 Deleted Work

When the Change Order deletes Work from DB Contractor’s scope, the amount of the
reduction in the Price shall be based upon DB Contractor’s estimated price for such work included
in the Proposal, including a bill of material and a breakdown of labor and equipment costs, plus
variable overhead and profit associated with the deleted Work. Estimated costs that the DB
Contractor applied to develop the original Price, as well as markup for profit and variable overhead
at the rates the DB Contractor applied to develop the Price, as reflected in the EPDs, shall apply for
determining the amount of the Price reduction for deleted Work Change Orders. The amount of risk
associated with such Work as of the Effective Date by DB Contractor shall be an additional factor
in determining the amount of the Price reduction for deleted Work Change Orders. When a
deduction is involved, documented cancellation and restocking charges may be included in costs
and subtracted from the Price deduction. In addition, the following shall be deducted from the Price
reduction or reimbursed by TxDOT: (a) reasonable demobilization costs of DB Contractor
associated with the deleted Work; (b) reasonable cost associated with terminating related
Subcontracts; (c¢) sums due and payable to DB Contractor in accordance with approved Draw
Requests for subsequently deleted Work submitted prior to the date of the Directive Letter requiring
that such work be deleted; and (d) the cost of actual work performed and costs incurred for the
deleted Work after the period covered by the most recent Draw Request and prior to the date of the
Directive Letter or other notification by TxDOT eliminating the work.

13.54 Change Order Both Adding and Deleting Work

When the Change Order includes both added and deleted Work, DB Contractor shall
prepare a statement of the cost of labor, material and equipment for both added and deleted Work.
If the cost of labor, material and equipment for the Work added and deleted results in a:

(a) Net increase in cost, the change shall be treated as Work added and the
provisions of Section 13.5.4 shall be used to determine markups for overhead and profit. Markups
for overhead and profit will be allowed only for the net increase in cost in order to establish the
amount to be added to the Price.

(b) Net decrease in cost, the change shall be treated as Work deleted and the
provisions of Section 13.5.5 shall be used on the net decrease in cost in order to establish the
amount deduct from the Price.

(©) Net change of zero, there will be no change in the Price.
13.5.5 Unit Priced Change Orders

Unit prices shall be deemed to include all costs for labor, material, overhead and profit,
and shall not be subject to change regardless of any change in the estimated quantities. Unit-priced
Change Orders shall initially include an estimated increase in the Price based on estimated
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quantities. Upon final determination of the quantities, TxXDOT will issue a modified Change Order
setting forth the final adjustment to the Price.

13.6 Time and Materials Change Orders

TxDOT may at its discretion issue a Time and Materials Change Order. The Time and Materials
Change Order shall instruct DB Contractor to perform the Work, indicating expressly the intention
to treat the items as changes in the Work, and setting forth the kind, character, and limits of the
Work as far as they can be ascertained, the terms under which changes to the Price will be
determined and the estimated total change in the Price anticipated thereunder. Upon final
determination of the allowable costs, TxDOT shall issue a modified Change Order setting forth the
final adjustment to the Price.

13.6.1 Labor Costs

The cost of labor for workers used in the actual and direct performance of the Change
Order Work, whether provided by DB Contractor or a Subcontractor, will equal the sum of the
following:

(a) For construction-related labor, (1) the actual cost for direct labor; plus
(2) the actual cost of workers’ compensation and liability insurance required under this DBC,
health, welfare and pension benefits and Social Security deductions or 55% of the actual direct
labor cost, whichever is less; plus (3) 25% of the total of the amounts set forth in clauses (1) and (2)
for profit and overhead.

(b) For non-construction-related work (professional services), (1) the actual
wages (i.e. the base wage paid to the employee exclusive of any fringe benefits); plus (2) a labor
surcharge in the amount of 145%, which shall constitute full compensation for all profit, overhead
and all State and federal payroll, unemployment and other taxes, insurance, fringe benefits and all
other payments made to, or on behalf of, the workers, in excess of actual wages.

13.6.2 Material Costs

Material costs for Change Order Work shall be the actual cost of all materials to be used in
the performance of the Construction Work including normal wastage allowance as per industry
standards, less salvage value, plus 15% for profit and overhead. The material prices shall be
supported by valid quotes and invoices from Suppliers. The cost shall include applicable sales
taxes, freight and delivery charges and any allowable discounts.

13.6.3 Equipment

13.6.3.1. Costs for DB Contractor-owned machinery, trucks, power tools or other
similar equipment that are required for Change Order Work will be allowed based on the following
methodology:

(a) The direct cost of fuel, lubricants, repairs, parts, and depreciation will be
considered without any additional compensation percentage for overhead and profit being added;
and

(b) The equipment rental rates shall be those tabulated in the most recent
version of the Rental Rate Blue Book. The rental rates to be used shall be the published monthly
rate divided by 176 to yield an hourly rate, which hourly rate shall be further adjusted by
multiplying it by the Rental Rate Blue Book adjustment rate for the year the equipment was
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manufactured and by the regional factor contained in the Rental Rate Blue Book estimated hourly
operating cost rate.

DB Contractor shall be considered to own such items if an ownership interest therein is
held by: (i) DB Contractor, (ii) any equity participant in DB Contractor, (iii) any Subcontractor
performing the Construction Work, or (iv) any Affiliate of DB Contractor, any equity participant in
DB Contractor or any such Subcontractor. If the publication of the Rental Rate Blue Book should
be discontinued for any reason, TxDOT may select a different publication from which to make the
described calculations.

13.6.3.2. Costs for machinery, trucks, power tools or other similar equipment that
are required for Change Order Work rented from any commercial enterprises routinely offering
equipment and tools for rent or lease to the public will be allowed in an amount equal to the direct
rental rate for the equipment plus a 5% markup for overhead and profit.

13.6.3.3. The time to be paid for use of equipment on the Site shall be the time the
equipment is in operation on the Change Order Work being performed. The time shall include the
reasonable time required to move the equipment to the location of the Change Order Work and
return it to the original location or to another location requiring no more time than that required to
return it to its original location. Moving time will not be paid for if the equipment is also used at
the Site other than for Change Order Work. Loading and transporting costs will be allowed, in lieu
of moving time, when the equipment is moved by means other than its own power. Payment for
loading and transporting will be made only if the equipment is used for Change Order Work and
cannot be used to perform other Work. Time will be computed in half and full hours. In computing
the time for use of equipment, less than 30 minutes shall be considered one-half hour.

13.6.4 Subcontracted Work

To the extent that any Change Order is intended to compensate DB Contractor for the cost
of work performed by Subcontractors, the Change Order shall provide for compensation equal to:
(a) the actual cost to DB Contractor of such work (which shall be charged by the Subcontractor on a
time and materials basis in accordance with this Section 13.6, unless otherwise approved in writing
by TxDOT), plus (b) 5% of such cost. The 5% markup for subcontracted work shall not apply to:
(1) Subcontracts with Affiliates; or (ii) Subcontracts with Suppliers.

13.6.5 Work Performed by Utility Owners

To the extent that any Change Order is intended to compensate DB Contractor for the cost
of work performed by Utility Owners entitled to receive reimbursement for their costs from DB
Contractor, the Change Order shall provide for compensation to DB Contractor equal to: (a) the
actual and reasonable amount paid by DB Contractor to the Utility Owner for such work (but not
greater than the amount allowed pursuant to the applicable Utility Agreements), plus (b) 5% of such
allowed actual amount, less any amounts that may be deducted pursuant to Section 6.5. Back-up
documentation supporting each cost item for this category shall be provided by DB Contractor and
approved by TxDOT in writing prior to any payment authorization being granted.

13.6.6 Other Direct Costs

For any justified direct cost incurred for Change Order Work not covered by the categories
of costs contained in Sections 13.6.1 through 13.6.5, DB Contractor shall accept as full payment
therefor an amount equal to the actual cost to DB Contractor for such direct cost item without
additional mark-up. Back-up documentation supporting each cost item for this category shall be
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provided by DB Contractor and approved by TxDOT in writing prior to any payment authorization
being granted.

13.6.7 Overhead Items

The mark-ups specified herein constitute full and complete compensation for all overhead,
tools or equipment having an individual replacement value of $1,000 or less, consumables (items
which are consumed in the performance of the Work which are not a part of the finished product)
and other indirect costs of the added or changed Work, as well as for profit thereon, including any
and all costs and expenses incurred due to any delay in connection with the added or changed Work.
DB Contractor’s mark-up percentages shall be considered to include: (a) supervisory expenses of
all types, including salary and expenses of executive officers, supervising officers or supervising
employees, excluding only direct supervision of force account work; (b) clerical or stenographic
employees; (c) any and all field, jobsite and general home office overhead and operating expenses
whatsoever; (d) subsistence and travel expenses for all personnel, other incidental job burdens, and
bonuses not otherwise covered; (e) quality assurance and quality control; and (f) bond and insurance
premiums. With respect to non-construction related labor costs, overhead is covered by the labor
surcharge, and includes accessories such as computer assisted drafting and design (CADD) systems,
software and computers, facsimile machines, scanners, plotters, etc.

13.6.8 Change Order Data

DB Contractor shall maintain: (a) all data necessary to determine the costs described in
this Section 13.6 with respect to all Work which is the subject of a Change Order or a requested
Change Order (excluding negotiated Change Orders previously executed and delivered),
specifically including costs associated with design work as well as DB Contractor’s costs for Utility
Adjustment Work, and (b) all data necessary to show the actual impact (if any) on the Critical Path,
the Project Schedule, and Completion Deadlines with respect to all Work which is the subject of a
Change Order or a proposed Change Order. Such data shall be provided to TxDOT and any
authorized representative of TxDOT reviewing any Claim or Dispute regarding compensation for
such Work. DB Contractor hereby waives the right to obtain compensation for any Work for which
cost data is required to be provided hereunder, if DB Contractor fails to maintain and timely provide
to TxDOT cost data meeting the requirements of this DBC.

13.6.8.1. The records of the DB Contractor shall differentiate between (a) the costs
for the Work for which the DB Contractor believes it is entitled to an adjustment in the Price and (b)
the costs of all other operations. The DB Contractor, on a weekly basis, shall provide TxDOT, on
forms approved by TxDOT, reports of all costs for the Work referred to in clause (a). The cost of
furnishing such reports are deemed to be included in DB Contractor’s overhead and fee percentages.

13.6.8.2. All reports shall be signed by DB Contractor. TxDOT will compare its
records with DB Contractor’s reports, make the necessary adjustments and compile the costs of
Work completed under a Time and Materials Change Order. When such reports are agreed upon
and signed by both Parties, they will become the basis of payment.

13.7 Change Orders for Differing Site Conditions, Utilities, Force Majeure Events, and
Hazardous Materials

13.7.1 Differing Site Conditions

13.7.1.1.  Subject to the restrictions and limitations set forth in this Section 13, DB
Contractor shall be entitled to a Change Order for certain additional costs which are directly

attributable to any Differing Site Conditions to the extent permitted in this Section 13.7.1. No time
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extension shall be available with respect to Differing Site Conditions, and no delay or disruption
damages shall be recovered. To the extent that additional costs are incurred in connection with the
Project due to changes in DB Contractor’s obligations relating to the Work resulting from the
existence of Differing Site Conditions and which are not reimbursed by insurance proceeds, TxDOT
shall be responsible for any such additional costs incurred directly attributable to changes in DB
Contractor’s obligations hereunder resulting from occurrences of Differing Site Conditions, and a
Change Order shall be issued to compensate DB Contractor for such additional costs.

13.7.1.2. During progress of the Work, if Differing Site Conditions are
encountered, DB Contractor shall immediately notify TxDOT thereof telephonically or in person, to
be followed immediately by written notification. DB Contractor shall be responsible for
determining the appropriate action to be undertaken, subject to concurrence by TxDOT. In the
event that any Governmental Approvals specify a procedure to be followed, DB Contractor shall
follow the procedure set forth in the Governmental Approvals.

13.7.1.3. DB Contractor hereby acknowledges and agrees that it has assumed all
risks with respect to the need to work around locations impacted by Differing Site Conditions. DB
Contractor shall bear the burden of proving that a Differing Site Condition exists and that it could
not reasonably have worked around the Differing Site Condition so as to avoid additional cost.

13.7.1.4. Each request for a Change Order relating to a Differing Site Condition
shall be accompanied by a statement signed by a qualified professional setting forth all relevant
assumptions made by DB Contractor with respect to the condition of the Site, justifying the basis
for such assumptions, explaining exactly how the existing conditions differ from those assumptions,
and stating the efforts undertaken by DB Contractor to find alternative design or construction
solutions to eliminate or minimize the problem and the associated costs. No time extension or costs
will be allowed in connection with any work stoppage in affected areas during the investigation
period described above.

13.7.2 Utilities

DB Contractor shall be entitled to a Change Order with respect to certain additional costs
and/or delays relating to Utility Adjustments, as specified in Section 6.5 and subject to the
restrictions and limitations set forth in Section 6.5 and in this Section 13. In all other respects, DB
Contractor is fully responsible for, and thus shall not receive a Change Order with respect to, any
additional or unanticipated costs and delays due to changes in DB Contractor’s obligations relating
to the Work resulting from the existence of any Ultilities on the Site.

13.7.3 Force Majeure Events

Subject to the limitations contained in, and upon DB Contractor’s fulfillment of all
applicable requirements of, this Section 13, TxDOT shall issue Change Orders: (a) to compensate
DB Contractor for additional costs incurred directly attributable to Force Majeure Events, and (b) to
extend the applicable Completion Deadlines as the result of any delay in a Critical Path directly
caused by a Force Majeure Event, to the extent that it is not possible to work around such event.
DB Contractor’s rights to recover additional costs incurred arising directly from Force Majeure
Events shall not include delay and disruption damages.

13.7.4 Hazardous Materials Management

If compensation is payable to DB Contractor pursuant to Section 6.6 with respect to
Hazardous Materials Management, the amount of the Change Order shall either be a negotiated

amount acceptable to the Parties, or the Reimbursable Hazardous Materials Costs for the work in
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question, subject to the limitations set forth in this Section 13.7.4, including the cost sharing
provisions set forth in Section 13.7.4.1.

13.7.4.1. Determination of Reimbursable Amount

DB Contractor shall be deemed to have waived the right to collect any and all costs
incurred in connection with any Hazardous Materials Management and any right to obtain an
exten