Your Rights under the
Family & Medical Leave Act (FMLA) of 1993

And TxDOT Department Policy

The State of Texas is required under the federal Family and Medical Leave Act (FMLA) of 1993 to provide up to 12 workweeks
of unpaid leave within a 12 month period to all employees who have been employed by the State of Texas at least one year and
have worked 1,250 hours in the previous 12 months, for certain family or medical reasons. While employees are on this leave,
their job and benefits are protected. The State Auditor, under the provisions of this Act, has ruled that all applicable paid leave
must be substituted for unpaid leave during this period.

Leave must be granted for any of the following reasons:

for the birth, placement, or care of the employee’s
natural child, or adopted or foster child;

to care for the employee’s spouse, son or daughter, or
parent, who has a serious health condition; or

for a serious health condition that makes the employee
unable to perform the employee’s job.

The employee may be required to provide advanced leave
notice and medical certification. Taking of leave may be
denied if requirements are not met.

The employee must provide 30 days advance notice
when the leave is “foreseeable” or whenever is most
practicable.

An employer may require medical certification to
support a request for leave because of a serious health
condition, and may require second or third opinions (at
the employer’s expense) and a fitness for duty report to
return to work.

For the duration of FMLA leave, TxDOT is required to
continue to pay its portion of the employee’s group
health insurance premium.

Upon return from FMLA leave, employees must be
restored to their original or equivalent positions with
equal pay, benefits, and other employment terms.

The use of FMLA leave cannot result in the loss of any
employment benefits that accrued prior to the start of an
employee’s leave.

FMLA makes it unlawful for any employer to:

Interfere with, restrain, or deny the exercise of any right
provided under FMLA; or

Discharge or discriminate against any person for
opposing any practice made unlawful by FMLA or for
involvement in any proceeding under or relating to
FMLA.

The U.S. Department of Labor is authorized to
investigate and resolve complaints of violations.

An eligible employee may bring a civil action against
an employer for violations.

FMLA does not affect any Federal or State law prohibiting
discrimination, or supersede any State or local law or
collective bargaining agreement which provides greater
family or medical leave rights.

Refer to the TxDOT Human Resources Manual,
Chapter 2, Section 5 — Family and Medical Leave.
Contact the Human Resources Officer of your
district/division/special office.

Contact the Employee Relations Section of the Human
Resources Division of the Texas Department of
Transportation.

Contact the nearest office of Wage and Hour Division,
listed in most telephone directories under U.S.
Government, Department of Labor.

This form is an adaptation of the U.S. Department of Labor’s FMLA Notification and contains information relating only to the
Texas Department of Transportation.



EMPLOYEE RIGHTS AND RESPONSIBILITIES
UNDER THE FAMILY AND MEDICAL LEAVE ACT

Basic Leave Entitlement
FMLA requires covered employers to provide up to 12 weeks of unpaid,
job-protected leave to eligible employees for the following reasons:

= for incapacity due to pregnancy, prenatal medical care or child birth;

* to care for the employee’s child after birth, or placement for adoption
or foster care;

« to care for the employee’s spouse, son, daughter or parent, who has
a serious health condition; or

« for a serious health condition that makes the employee unable to
perform the employee’s job.

Military Family Leave Entitlements

Eligible employees whose spouse, son, daughter or parent is on covered
active duty or call to covered active duty status may use their 12-week
leave entitlement to address certain qualifying exigencies. Qualifying
exigencies may include attending certain military events, arranging for
alternative childcare, addressing certain financial and legal arrangements,
attending certain counseling sessions, and attending post-deployment
reintegration briefings.

FMLA also includes a special leave entitlement that permits eligible
employees to take up to 26 weeks of leave to care for a covered service-
member during a single 12-month period. A covered servicemember is:
(1) a current member of the Armed Forces, including a member of the
National Guard or Reserves, who is undergoing medical treatment,
recuperation or therapy, is otherwise in outpatient status, or is otherwise
on the temporary disability retired list, for a serious injury or illness*;
or (2) a veteran who was discharged or released under conditions other
than dishonorable at any time during the five-year period prior to the
first date the eligible employee takes FMLA leave to care for the covered
veteran, and who is undergoing medical treatment, recuperation, or
therapy for a serious injury or illness.*

*The FMLA definitions of “serious injury or illness” for
current servicemembers and veterans are distinct from
the FMLA definition of “serious health condition”.

Benefits and Protections

During FMLA leave, the employer must maintain the employee’s health
coverage under any “group health plan” on the same terms as if the
employee had continued to work. Upon return from FMLA leave, most
employees must be restored to their original or equivalent positions
with equivalent pay, benefits, and other employment terms.

Use of FMLA leave cannot result in the loss of any employment benefit
that accrued prior to the start of an employee’s leave.

Eligibility Requirements

Employees are eligible if they have worked for a covered employer for at
least 12 months, have 1,250 hours of service in the previous 12 months*,
and if at least 50 employees are employed by the employer within 75 miles.

*Special hours of service eligibility requirements apply to
airline flight crew employees.

Definition of Serious Health Condition

A serious health condition is an illness, injury, impairment, or physical
or mental condition that involves either an overnight stay in a medical
care facility, or continuing treatment by a health care provider for a
condition that either prevents the employee from performing the functions
of the employee’s job, or prevents the qualified family member from
participating in school or other daily activities.

Subject to certain conditions, the continuing treatment requirement may
be met by a period of incapacity of more than 3 consecutive calendar days
combined with at least two visits to a health care provider or one visit and

a regimen of continuing treatment, or incapacity due to pregnancy, or
incapacity due to a chronic condition. Other conditions may meet the
definition of continuing treatment.

Use of Leave

An employee does not need to use this leave entitlement in one block.
Leave can be taken intermittently or on a reduced leave schedule when
medically necessary. Employees must make reasonable efforts to schedule
leave for planned medical treatment so as not to unduly disrupt the
employer’s operations. Leave due to qualifying exigencies may also be
taken on an intermittent basis.

Substitution of Paid Leave for Unpaid Leave

Employees may choose or employers may require use of accrued paid
leave while taking FMLA leave. In order to use paid leave for FMLA
leave, employees must comply with the employer’s normal paid leave
policies.

Employee Responsibilities

Employees must provide 30 days advance notice of the need to take
FMLA leave when the need is foreseeable. When 30 days notice is not
possible, the employee must provide notice as soon as practicable and
generally must comply with an employer’s normal call-in procedures.

Employees must provide sufficient information for the employer to determine
if the leave may qualify for FMLA protection and the anticipated timing
and duration of the leave. Sufficient information may include that the
employee is unable to perform job functions, the family member is unable
to perform daily activities, the need for hospitalization or continuing
treatment by a health care provider, or circumstances supporting the need
for military family leave. Employees also must inform the employer if
the requested leave is for a reason for which FMLA leave was previously
taken or certified. Employees also may be required to provide a certification
and periodic recertification supporting the need for leave.

Employer Responsibilities

Covered employers must inform employees requesting leave whether
they are eligible under FMLA. If they are, the notice must specify any
additional information required as well as the employees’ rights and
responsibilities. If they are not eligible, the employer must provide a
reason for the ineligibility.

Covered employers must inform employees if leave will be designated
as FMLA-protected and the amount of leave counted against the employee’s
leave entitlement. If the employer determines that the leave is not
FMLA-protected, the employer must notify the employee.

Unlawful Acts by Employers
FMLA makes it unlawful for any employer to:

« interfere with, restrain, or deny the exercise of any right provided
under FMLA; and

= discharge or discriminate against any person for opposing any practice
made unlawful by FMLA or for involvement in any proceeding under
or relating to FMLA.

Enforcement
An employee may file a complaint with the U.S. Department of Labor
or may bring a private lawsuit against an employer.

FMLA does not affect any Federal or State law prohibiting discrimination,
or supersede any State or local law or collective bargaining agreement
which provides greater family or medical leave rights.

FMLA section 109 (29 U.S.C;‘§'2619) requires FMLA
covered employers to post the text of this notice. Regulation
29 C.F.R. § 825.300(a) may require additional disclosures.

For additional information:
1-866-4US-WAGE (1-866-487-9243) TTY: 1-877-889-5627
WWW.WAGEHOUR.DOL.GOV

U.S. Department of Labor | Wage and Hour Division
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DERECHOS Y RESPONSABILIDADES DEL EMPLEADO
BAJO LA LEY DE AUSENCIA FAMILIAR Y MEDICA

Derechos Bisicos de Ausencia

La Ley de Ausencia Familiar y Médica (FMLA-por sus siglas en inglés) exige
que todo empresario bajo el alcance de la Ley provea a sus empleados elegibles
hasta 12 semanas de ausencia del trabajo, no pagadas y con proteccion del
puesto, por las siguientes razones:

e por incapacidad causada por embarazo, atencién médica prenatal o parto;

e para atender a un hijo del empleado después de su nacimiento, o su
colocacion para adopcion o crianza;

e para atender a un conyuge, hijo, hija, o padres del/de la empleado(a),
el/la cual padezca de una condicion de salud seria; o

e acausa de una condicion de salud seria que le impida al empleado
desempeiiar su puesto.

Derechos de Ausencia Para Familias Militares

Empleados elegibles con un conyuge, hijo, hija, o padre que estén en servicio
activo o se le haya avisado de una llamada a estado de servicio activo bajo
cobertura pueden usar su derecho de ausencia de 12 semanas para atender ciertas
exigencias calificadoras. Las exigencias calificadoras pueden incluir la asistencia
a ciertos eventos militares, la fijacion del cuidado alternativo de hijos, para
atender ciertos arreglos financieros y legales, para asistir a ciertas consultas con
consejeros, y para asistir a sesiones de reintegracion pos-despliegue.

FMLA también incluye un derecho especial de ausencia que concede a
empleados elegibles ausentarse del trabajo hasta 26 semanas para atender a un
miembro del servicio militar bajo el alcance de la Ley durante un periodo tinico
de 12 meses. Un miembro del servicio bajo el alcance de la Ley es: (1) un
miembro actual de las Fuerzas Armadas, incluyendo un miembro de la Guardia
Nacional o Reservas, que esté atravesando tratamiento médico, recuperacion

o terapia, es de cualquier otra forma paciente externo, o estd de cualquier

otra forma en la lista de retiro temporal por discapacidad, debido a una lesion
o enfermedad grave*; o (2) un veterano que fue licenciado o relevado bajo
condiciones no deshonrosas en cualquier momento durante el periodo de cinco
aiios antes de la primera fecha en la que el empleado elegible toma la ausencia
bajo la FMLA para cuidar de un veterano bajo el alcance de la Ley, y que

esté atravesando tratamiento médico, recuperacion o terapia por una lesion o
enfermedad grave.*

*Las definiciones de Ia FMLA de “lesion o enfermedad grave” para
los actuales miembros del servicio y veteranos son diferentes a la
definici6n de “condicion de salud seria”.

Beneficios y Protecciones

Durante una ausencia bajo FMLA, el empresario ha de mantener en vigor

el seguro de salud del empleado bajo cualquier “plan de seguro colectivo

de salud” con los mismos términos como si el empleado hubiese seguido
trabajando. Al regresar de una ausencia de FMLA, a la mayor parte de los
empleados se le ha de restaurar a su puesto original o puesto equivalente con
sueldo, beneficios y otros términos de empleo equivalentes.

El tomar una ausencia bajo FMLA no puede resultar en la pérdida de ningiin
beneficio de empleo acumulado antes de que el empleado comenzara una ausencia.

Requisitos Para Elegibilidad

Los empleados son elegibles si han trabajado para el empresario bajo el alcance
de la Ley durante por lo menos 12 meses, por 1,250 horas durante los previos
12 meses*, y si el empresario emplea por lo menos a 50 empleados dentro de
un area de 75 millas.

*Aplican requisitos especiales de horas de servicio para empleados
que son miembros de tripulacién de vuelo.

Definicion de una Condicién de Salud Seria

Una condicion de salud seria es una enfermedad, lesion, impedimento, o
condicion fisica o mental que involucra una pernoctacion en un establecimiento
de atencién médica, o el tratamiento continuo bajo un servidor de atencion
médica por una condicion que le impide al empleado desempeiiar las funciones
de su puesto, o impide al miembro de la familia que califica participar en
actividades escolares o en otras actividades diarias.

Dependiendo de ciertas condiciones, se puede cumplir con el requisito de
tratantiento continuo con un periodo de incapacidad de mas de 3 dias civiles
consecutivos en combinacion con por lo menos dos visitas a un servidor de

atencion médica o una visita y un régimen de tratamiento continuo, o incapacidad
a causa de un embarazo, o incapacidad a causa de una condicion cronica. Otras
condiciones pueden satisfacer la definicion de un tratamiento continuo.

Uso de la Ausencia

El empleado no necesita usar este derecho de ausencia todo de una vez. La
ausencia se puede tomar intermitentemente o segiin un horario de ausencia
reducido cuando sea médicamente necesario. El empleado ha de esforzarse
razonablemente cuando hace citas para tratamientos médicos planificados
para no interrumpir indebidamente las operaciones del empresario.
Ausencias causadas por exigencias calificadoras también pueden tomarse
intermitentemente.

Substitucién de Ausencia Pagada por Ausencia No Pagada

El empleado puede escoger o el empresario puede exigir el uso de ausencias
pagadas acumuladas mientras se toma ausencia bajo FMLA. Para poder usar
ausencias pagadas cuando toma la ausencia bajo FMLA, el empleado ha de

cumplir con la politica normal del empresario que rija las ausencias pagadas.

Responsabilidades del Empleado

El empleado ha de proveer un aviso con 30 dias de anticipacion cuando
necesite ausentarse bajo FMLA cuando la necesidad es previsible. Cuando
no sea posible proveer un aviso con 30 dias de anticipacion, el empleado ha
de proveer aviso en cuanto sea factible y, en general, ha de cumplir con los
procedimientos normales del empresario de llamar.

Los empleados han de proporcionar suficiente informacion para que el
empresario determine si la ausencia califica para la proteccion de FMLA,

con la fecha y la duracion anticipadas de la ausencia. Suficiente informacion
puede incluir que el empleado no puede desempeiiar las funciones del puesto,
que el miembro de la familia no puede desempeiiar las actividades diarias,

la necesidad de ser hospitalizado o de seguir un régimen continuo bajo un
servidor de atencion médica, o circunstancias que exijan una necesidad

de ausencia familiar militar. Ademas, los empleados han de informar al
empresario si la ausencia solicitada es por una razon por la cual se habia
previamente tomado o certificado la ausencia bajo FMLA. También se le puede
exigir al empleado que provea certificacion y re-certificacion periédicamente
constatando la necesidad para la ausencia.

Responsabilidades del Empresario

Los empresarios bajo el alcance de FMLA han de informar a los empleados
solicitando ausencia si son o0 no elegibles bajo FMLA. Si lo son, el aviso ha de
especificar cualquier otra informacion exigida tanto como los derechos y las
responsabilidades de los empleados. Si no son elegibles, el empresario ha de
proveer una razon por la inelegibilidad.

Los empresarios bajo el alcance de la Ley han de informar a los empleados si
la ausencia se va a designar protegida por FMLA y la cantidad de tiempo de
la ausencia que se va a contar contra el derecho del empleado para ausentarse.
Si el empresario determina que la ausencia no es protegida por FMLA, el
empresario ha de notificar al empleado de esto.

Actos Ilegales Por Parte del Empresario
La ley FMLA le prohibe a todo empresario:

e que interfiera con, limite, o niegue el ejercicio de cualquier derecho
estipulado por FMLA; y

e que se despida a, o se discrimine en contra de, alguien que se oponga
a una practica prohibida por FMLA o porque se involucre en cualquier
procedimiento bajo FMLA o relacionado a FMLA.

Cumplimiento

Un empleado puede presentar una reclamacion ante el Departamento de
Trabajo de los Estados Unidos o puede iniciar una demanda civil particular
contra el empresario.

FMLA no afecta ninguna otra ley federal o estatal que prohiba la
discriminacion, o invalida ninguna ley estatal o local o ninguna negociacion
colectiva que provea derechos familiares o médicos superiores.

La Seccion 109 de FMLA (29 U.S.C. § 2619) exige que todo
empresario bajo el alcance de FMLA exhiba el texto de este aviso.
Los Reglamentos 29 C.F.R. § 825.300(a) pueden exigir divulgaciones
adicionales.

Si precisa informacién adicional:
1-866-4US-WAGE (1-8606-487-9243) TTY: 1-877-889-5627
WWW.WAGEHOUR.DOL.GOV

Departamento de Trabajo de los Estados Unidos | Division de Horas y Salarios

*
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